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The Late Chief Justice Dubois 


HE state of Rhode Island, which 

has produced some jurists of which 
it would be hard to find superiors in 
other states of the Union, has suffered 
a severe loss in the death of former Chief 
Justice Edward Church Dubois, who 
was killed by falling down a flight of 
stairs at his home in Providence Jan. 2. 
As Governor Pothier said: “In the death 
of Edward Church Dubois the state 
has lost one of its best citizens. Hewasa 
man noted for his ability, and his attri- 
butes for judicial position were par- 
ticularly marked. He served the state 
faithfully and well.” 

Edward Church Dubois, son of Ed- 
ward Church and Emma (Davison) 
Church, was born in London, England, 
Jan. 12, 1848. He was a grandson of 
Edward Church, made Consul at Lorient, 
France, by President Madison, and a 
great-grandson of the Consul-General 
to Lisbon, appointed by President 
Washington. 

His father, Edward Church, in 1844 
copyrighted a French grammar entitled, 
“Church's French Spoken.’’ He mar- 
ried Emma Davison, daughter of Antony 
Davison and Mary (Moore) Davison, 
in London, England, Sept. 14, 1845. He 
returned with his wife to the United 
States, and their first child, Edward 
Church, was born in Cambridge, Mass., 


July 1, 1846. He arranged to have his 
book printed in Philadelphia, and re- 
moved to that place, where his child 
died July 22, 1847. Grief at the loss 
of their first-born caused his wife to 
return to England, and here their 
second son, Edward Church, the subject 
of this sketch, was born, Jan. 12, 1848. 
They came to the United States in the 
year 1853. In the year 1857, in New 
York City, Edward Church published 
his second French grammar, and, be- 
lieving that his English name had been 
a detriment to the sale of the first, 
concluded to adopt the maiden name of 
his mother, Dubois, which he did, 
and published and copyrighted the 
grammar as “‘E. C. Dubois’s System of 
Teaching French.”’ 

Edward Church Dubois, the younger, 
was educated at Russell Military Acad- 
emy, New Haven, the high school in Paw- 
tucket, and the Friends’ School, New 
Bedford. In 1865, when he was seven- 
teen years old, he found employment 
with Thomas Otis, who kept an apothe- 
cary shop at New Bedford. He re- 
ceived for his year’s work $300, and his 
contract provided that he should work 
from 6 o’clock in the morning until 10 
at night. At the end of the year he 
wanted his salary increased to $500, 
which Mr. Otis did not feel able to pay. 
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At that time Jonathan Bourne was 
fitting up the bark Andrews for a sperm 
whaling voyage off the African coast, 
and Dubois shipped as a green hand. 
This was in October, 1866, and they 
returned in May, 1867. 

Meanwhile Mr. Dubois’s parents had 
removed to Providence. 

Mr. Otis offered the young man $500 
to enter his employment, and the offer 
was accepted. At the end of the year 
an advance to $650 was asked. Mr. 
Otis could not pay it, but gave Dubois 
this unique recommendation: 

“This is to certify that there is no dis- 
count on the bearer of this, Edward C. 
Dubois. He has been in my employ for 
two years. He is a good druggist and a 
good salesman of more than ordinary 
ability. I would give him $1,000 sooner 
than any man I know if I had the busi- 
ness to warrant it.” 

Young Dubois went to Boston with 
John E. Risley, who wanted to open a 
law office there.. Mr. Dubois studied 
with him, and did work about the place 
in 1869. Soon after Mr. Risley formed a 
co-partnership with Hon. Charles J. 
Noyes of Haverhill and eventually went 
to New York, leaving the business to Mr. 
Noyes. On March 19, 1870, Mr. Du- 
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bois was admitted to the bar in Massa- 
chusetts. He was examined by William 
Gaston, afterwards Governor of the 
state, and Ivory M. Richardson. He 
was then placed in charge of the Haver- 
hill office of Mr. Noyes. 

The firm of Noyes & Dubois was 
formed Jan. 1, 1872. On Feb. 24 of 
that year Mr. Dubois married Miss 
Jennie Roberts. Soon afterward Mr. 
Noyes removed to Boston, taking that 
end of the business, while Mr. Dubois 
had charge of the practice in Haverhill. 
In September the Clerk of the Police 
Court of Haverhill resigned his office 
in favor of Mr. Dubois, and the latter 
was appointed to the place by Gov. 
Washburn. He remained there until 
November, 1877, when he resigned and 
returned to Providence. 

He was town solicitor of East Provi- 
dence for several years, and represented 
it in the state senate from May, 1883, 
to May, 1895. He was Attorney-Gen- 
eral of the state from May, 1894, to May, 
1897, and Representative in the Assem- 
bly from May, 1898, to Feb. 28, 1899, 
when he was elected a judge of the Su- 
preme Court. Jan. 19, 1909, he was ele- 
vated to the position of Chief Justice and 
held it until Jan. 12, 1913, when he retired. 





What isa “Voluntary” 


Assumption of Risk? 


By SAMUEL B. PETTENGILL ! 


OF THE INDIANA BAR 


CERTAIN man had two sons; 
and he came to the first and said, 
‘Son, go to work today in my vineyard.’ 


1 The author of this paper is a graduate of Yale 
Law School and a member of the Indiana bar. 
His writings have appeared in the Green Bag, the 
Ohio Law Journal, the North American Review, and 
elsewhere. 


He answered and said, ‘I will not’; but 
afterward he repented and went.” 
This passage from Matthew may be 
applied to any modern contract between 
master and servant. Why did the 
son say “I will not’? Were there 
pitfalls in the yard? Was the wine 
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press of faulty and dangerous construc- 
tion? And again, why did he repent and 
go? Did he go willingly, or from fear 
of being driven from his father’s house 
and forced to seek another living? 

In other words, what is meant by 
volens? When is one volenti so that 
non fit injuria? Is a man willing when 
he wills to do a certain thing and does 
it, though he does it unwillingly? Is 
this a jumble of terms or a practical 
question to be decided by the lawyer 
and judge as well as by the psychologist 
and metaphysician? 

Suppose a typical case. Here is an 
employee who knows of and appreciates 
the danger of a defective appliance. 
Fearing for his safety, he hesitates to 
continue in his employment. He makes 
proper complaint. But the only thing 
he has to sell for a price is the labor 
of his hands. And that is a perishable 
thing for it is measured by the flight 
of time. His “day’s work’’ must be 
sold each day or it is lost. Besides, 
competition is keen in the labor market. 
Good jobs are scarce; any job at all 
may take weeks in the finding. To the 
workman, the struggle for existance is 
a very real thing. Wife and babes and 
home itself depend not alone upon him, 
but perhaps upon this very job. To 
refuse to use the defective appliance 
means that he will be “‘fired’”’ if he does 
not quit. So, grudgingly and unwillingly 
he holds the job. Does he “‘voluntarily”’ 
accept the risk? Shall the courts con- 
sider the pressure of economic laws, 
or disregard them and hold that the 
freedom of the will is not abridged by 
anything short of physical compulsion? 

A slave accepts the task rather than 
the torture of the lash. That is physical 
coercion. It destroys the freedom of 
the will. So say the courts. But how 
about the spectre of hungry hands held 
up to a jobless man? Does not the fear 
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of being thrown out of employment 
deprive the servant of a considerable 
part of the freedom of his will? And 
if so, shall the master be taxed with it 
when he is having a hard struggle with 
economic laws himself? 

It is a practical question. Is the em- 
ployee free ‘‘to take it or leave it?” 
The legislatures of many states have 
indeed abolished the defense of the 
assumption of risk in the relation of 
master and servant because their courts 
have so long persisted in looking at such 
cases as purely legal problems, unaffected 
by economic considerations which are 
so patent to the great mass of men. But 
the question is a part of the larger one 
of freedom of contract and is of interest 
even in these more progressive juris- 
dictions. 

The late Lord Bramwell was the most 
uncompromising exponent of the theory 
that if a man wills to do a thing and does 
it, it is done voluntarily and there’s 
an end to it. An act is either done 
volens or nolens. There is no middle 
ground. The only exception he recog- 
nizes is physical constraint. That to 
hold the plaintiff remediless if he as- 
sumes the risk, though driven thereto 
by the moral coercion of the fear of 
the loss of his job is, he admits, a rule 
which seems harsh and cruel. But the 
master is not responsible for the stress 
of circumstances which affect the de- 
cision of the servant. He is entitled 
to get the job done. Besides, so runs 
the argument, it is a country of free 
labor. Workingmen are not under 
guardians, and are as free to accept 
or reject the employment as are the 
lion-tamers and acrobats who engage 
in dangerous sports. 

It may, however, be doubted, from 
the standpoint of psychology, whether 
Lord Bramwell is right in holding that 
an act is done either volens or nolens — 
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that there is no middle ground. As a 
matter of fact, few things are done with 
unhesitating precision. Every volition 
is either the resultant of numberless 
impulses, sensations and emotions, many 
of which run counter to the others, or 
else the will, acting independently, 
chooses upon some one feeling or group 
of feelings and acts thereon to the ex- 
clusion of the others. In either event 
there are always emotions and feelings 
that are diametrically opposed to those 
which gain the supremacy and will the 
act to be done. Herbert Spencer says 
that while a man may in a sense be free 
to will, yet he is not at liberty to desire 
or not to desire. Desires are often 
beyond his control. They are the crea- 
tures of his environment, a part of that 
larger self of his which does not dwell 
within the temple of his body. And 
desires — the desire to provide for his 
family — affect and control his will. 
Thus it is that one may will to do a 
thing and still do it very unwillingly. 
The counter-emotions almost, but not 
quite, balance. At all events, the act 
is not done “‘voluntarily”’ in the free and 
ungoverned sense in which that word 
is so often used. 

And is not the acrobat argument 
faulty? I suppose there is no doubt 
that the lion-tamer does receive an 
added wage for the added risk. But 
the so common assumption that the 
workman takes the risk in consideration 
of increased wages is often as cruel as 
it is false. When the risk attends the 
occupation generally, the assumption 
may be true. But often the risk affects 
only one or a small group of workmen 
in a large number of employees. One 
runs the risk of the defective appliance; 
the other is out of the danger zone. 
Yet both work for a standard scale and 
receive the same wage. It is indeed 
seldom when an appliance becomes 
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faulty that the master increases ‘the 
pay envelope of the one man who is 
affected by the danger. 

But is it right to place the burden on 
the employer if the servant accepts the 
risk through fear of the loss of his job? 
Is it true, as stated in Knisley v. Pratt 
(148 N. Y. 372) that ‘There is no rule 
of public policy which prevents the em- 
ployee from deciding whether, in view 
of increased wages, the difficulties of 
obtaining employment, or other suffi- 
cient reasons it may not be wise and 
prudent for him to accept employment 
subject to the rule of obvious risks.” 
On the one hand is the theoretical 
liberty of every man to work or loaf 
on such conditions as he chooses. On 
the other hand is the struggle for ex- 
istence, poverty and scarcity of work 
which often leave the laborer no choice 
but to accept employment on such 
terms and conditions as other men mete 
out to him. When his freedom of will 
is thus abridged, should the risk of 
injury be upon him or his master? 

There is no reason for saying that it 
should be upon the master when he is 
utterly without fault. It may be fair, 
as the employer’s liability and workmen's 
compensation acts seek to do, to place 
the burden on the public in the shape 
of an added cost to the output. But 
if the employment is inevitably danger- 
ous, and the master does all in his 
power to make it as safe as possible, 
it is not his fault if the workman ac- 
cepts the employment with its necessary 
risks though driven to that acceptance 
by starvation itself. 

But the master must not take advan- 
tage of the servant’s necessity. There’s 
the point. And experience has shown 
that employers have relied on _ this 
economic pressure on the laborer and 
have failed in their own duty to their 
workmen. The more completely the 
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master neglects his duty, the more 
obvious the risk, the more complete 
is his defense for the injury caused by 
his neglect. This the law must not 
permit. 

The courts have recognized the pres- 
sure of circumstances on the master. 
It has been recognized that it is eco- 
nomically impossible for the master 
always to provide the very best, safest 
and most modern appliances and 
machinery. Such a_ rule’ would 
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mean bankruptcy and starvation for 
the employer. 

But it should also be recognized that 
the servant’s acts and conduct are also 
affected by economic laws which some- 
times destroy the freedom of his will. 
Fear of the loss of employment, love 
of wife and children are like the ideas of 
Heine. We do not possess them, 


. . . . but are possessed by them, 
They master us and force us into the arena, 
Where, like gladiators, we must fight for them. 


The Practical Solution of the Problem of Sovereignty 


in Aerial Law' 


By Denys P. Mvers 


MEMBER OF COMITE JURIDIQUE INTERNATIONAL DE L’AVIATION 


HE period of transition from gen- 

eral speculation by judges by mere 
analogy to specific consideration of the 
question of control over aircraft is now 
upon us, and it is pertinent to inquire 
how this transition will be made. It 
may come about by several methods: 
International agreement, which failed 
in its first attempt at the diplomatic 
Conference at Paris, may settle the 
point, but this is at present not a hope 
of the immediate future?; national legis- 
lation may determine it for individual 
countries, a prospect which is quite 
likely; or, it may be left to jurists, 


1The topic here treated is closely related to two 
others dealt with by Mr. Myers in former articles, 
namely, ‘‘The Sovereignty of the Air,’’ in 24 Green 
Bag, p. 229, and ‘‘The Freedom of the Air,’’ ibid., 
p. 430.—[Ed. 

2Cf. 2 Revue Juridique, 1-4, La Silence de la 
Conférence internationale, par A. Henry-Couannier. 


who, by applying the law as they find 
it, will develop it to cover new condi- 
tions. How this latter alternative would 
be brought about is indicated in the 
words of Mr. Chief Justice Waite in 
delivering an opinion of the Supreme 
Court of the United States: — 


Both commerce and the postal service are - 
placed within the power of Congress, because, 
being national in their operation, they should 
be under the protecting care of the National 
Government. 

The powers thus granted are not confined 
to the instrumentalities of commerce, or the 
postal service known or in use when the Con- 
stitution was adopted, but they keep pace with 
the progress of the country, and adapt them- 
selves to the new developments of time and 
circumstances. They extend from the horse 
with its rider to the stage-coach, from the sail- 
ing vessel to the steam boat, from the coach 
and steam boat to the railroad, and from the 
railroad to the telegraph, as these new agencies 
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are successively brought into use to meet the 
demands of increasing population and wealth.’ 


The condition is now confronted, and 
it is of the utmost importance that 
legal development upon a fundamen- 
tally solid basis shall take place to meet 
it. The case for regulation of aircraft 
on a theory of freedom of the air has 
already been reported as its advocates 
have given expression to it, and it has 
been criticized. It remains to consider 
the alternative theory of sovereignty, 


_ which, as writers have shown, would 


seem to be a logical development from 
the body of Anglo-Saxon law already 
existing. Undoubtedly, sovereignty, 
although scouted by many European 
jurists whose opinions are ordinarily 
entitled to the utmost respect, will be 
a sine qud non in the case of govern- 
mental regulation. In fact, regulation 
connotes control, and sovereignty as 
used, perhaps carelessly, in this regard 
indicates little, if anything, more than 
ability to control. Unless diplomatic 
international conferences of the future 
decide it is desirable to combat the air- 
freedom theory in definite terms, it is 
more than likely that the question of 
freedom or sovereignty will be left 
entirely open by them so far as direct 
statements on the question go. 

This seems a reasonable conclusion 
from the available text of the Paris 
Conference, in which only the rights 
of aircraft were considered under the 
chapter on liberty to navigate. The 
text reads: 


RULE 1 


Each of the contracting States shall permit 
the navigation of the airships of the other con- 
tracting States within and above its territory 
under reserve of the restrictions necessary to 


8 Wilson, 175-176, quoting from Pensacola Tele- 
graph Company v. Western Union Telegraph Com- 
pany (1878), as cited in Western Union Telegraph 
Company v. State of Texas, 105 U. S. 460. 


guarantee its own safety and that of the persons 
and property of its inhabitants. 

The contracting States undertake to place 
the legislation of their country in conformity 
with the stipulations of the preceding para- 
graph. 

Sojourn required by necessity cannot be re- 
fused in any case to an airship of a contracting 
State. 

RULE 2 


The restrictions ordered by a State in accord- 
ance with Rule 1, paragraph 1, shall be applied 
without any inequality to national airships and 
to the airships of each of the other contracting 
States. 

That obligation shall not extend to the meas- 
ures which a State may take in extraordinary 
circumstances to ensure its national defense. 


This statement in the project indi- 
cates clearly that it was drawn up with 
the underlying idea that the ground- 
state is granting privileges to aérial 
navigation, rather than that aérial navi- 
gation is foregoing its rights in favor 
of the ground-state. In other words, 
that it was written from the point of 
view of sovereignty rather than air- 
freedom. 

As a consequence, the writer con- 
cludes that as the principle of sov- 
ereignty is thus grounded in_inter- 
national and also in-municipal law, as 
shown above, the ultimate decision will 
be in accord with one of the three sov- 
ereignty theories advanced. Before 
studying each in detail, it should be 
noted that under any sovereignty theory 
the question of jurisdiction over the 
airspace above the high sea and unoccu- 
pied territory becomes of importance. 
The matter will be dealt with separately 
after inquiry into the three theories. 

The first theory on a basis of sov- 
ereignty is: 

1. Sovereignty recognized, but ex- 
erted over only a portion of the air- 
space. 

This theory is notable chiefly for the 
fact that it was the early one on a basis 
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of sovereignty, only Baron von Lyncker 
in 1909 advocating it since the actual 
advent of aérial flight. From Holtzen- 
dorf in 1887 to Bar in 1906, the eminent 
writers who have expressed the opinions 
classed under it have been speaking 
primarily in general terms, or even 
casually, as side remarks respecting a 
question which did not yet exist. Baron 
von Lyncker’s theory, aside from its 
evident intention to restrict the property 
right in the airspace, is practically the 
doctrine of column of user, which is 
firmly imbedded in our own jurispru- 
dence. He denies no limit to the “‘eco- 
nomic interest in appropriating’ the 
airspace, and it would naturally follow 
that the limit in practice would be by 
the election of the owner alone. 

Any objection which is raised to this 
theory must be based upon the inclina- 
tion of the adherents of it to limit the 
extent of sovereignty arbitrarily, by 
creating a zone of 50 or 60 or 1000 
metres, or one dominated by artillery 
or even aircraft. A zone of a specific 
height or one bounded by the range of 
a gun at any particular moment cannot, 
experience has proved, be a permanent 
zone. On Jan. 1, 1910, the height 
record for aeroplanes was 453 metres 
(1,479 feet) and a year later it was 
11,474 feet, while aviators were habitu- 
ally going above a 3,000 feet level in 
their regular evolutions in the air.‘ 
Progress in artillery construction is no 
safer to count upon, as was illustrated in 
the shift Fauchille had to make in re- 
spect to his zone theory in connection 
with his air-freedom contentions. Krupp 
has a gun of nearly 25,000 feet vertical 
range, but hitting an aircraft with it is 


4On Sept. 17, 1912, Georges Legagneux, flying at 
Villacoublay, France, set the record at 5720 metres 


(18,766 feet). The last certified record is that of 
J. Perreyon, 19,600 feet, made on March 11, 1913, 
and a greater height has since been reached though 
its record is not certified. 
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quite a different matter from reaching 
its level with a shot. 

Even a limited zone based on state 
authority as far as it can be carried 
into effect by aircraft is unsatisfactory, 
for no police power charged with chas- 
ing malefactors through the sky could 
be expected to maintain a hangar of 
racing aéroplanes from which they could 
inevitably choose the machine that 
would prove the equal of the fleeing 
culprit’s. A plea of exoneration from 
jurisdiction because the police machine 
did not follow the defendant to the 
exact altitude at which he committed 
his tortious or criminal act, although 
ridiculous on the face of it as an eva- 
sion of justice, would be perfectly pos- 
sible under such a system. 

The second sovereignty theory is: 

2. Sovereignty to an unlimited height, 
but restricted by a servitude of free 
passage. 

By reference to the list of opinions 
holding to this theory, it will be noticed 
that they continue almost chronologi- 
cally. All the authors except Westlake 
and Corsi wrote after flight in heavier- 
than-air machines was a reality and 
they thus feel the problem to be a prac- 
tical one, and even in the wording of 
their opinions indicate that they are 
giving out the results of carefully 
weighed thought rather than making 
offhand remarks on a speculative sub- 
ject. Also, each of the men supporting 
this theory has written specifically to 
the subject in brochures studying some 
phase of aérial law, and most of them 
have considered the question in direct 
relation to the aérial problem. Dr. 
Friedrich Griinwald, legal counsel of the 
First Guard Division of Potsdam, for 
instance, prefaces his pamphlet by the 
statement,® dated November, 1907, that 


5 Das Luftschiff in vdlkerrechtlicher und straf- 
rechtlicher Beziehung, Hanover, 1908, Vorwort. 
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the development of aircraft has made 
necessary the finding of an answer to 
the problem of their relations to other 
transportation in the legal aspects; and 
he reasons on into contemplation of 
penal difficulties likely to be encoun- 
tered after the considering of jurisdic- 
tion. 

The third sovereignty theory is un- 
equivocal : — 

3. Full sovereignty without restric- 
tions as to height or servitudes. 

Here again we find the writers con- 
sidering the question as one of impend- 
ing reality or even as a present problem. 
Six of the thirteen wrote in 1910, and 
the opinions include one that was 
weighed by a distinguished body of 
European jurists gathered at the Inter- 
national Juridic Congress for the Regu- 
lation of Aérial Locomotion at Verona, 
May 31-—June 2, 1910. This opinion is 
probably the most important pronounce- 
ment upon the subject, for it is the col- 
lective judgment of a number of cap- 
able men, including practically all of 
those Europeans who have expressed 
themselves on the subject, either in favor 
of freedom or sovereignty. 

It is also the theory of Lycklama a 
Nijeholt, who published his work on 
the subject in a French text in 1 Revue 
Juridique, 264-284, 297-312, October 
and November, 1910. He had the ad- 
vantage of many previous writers in 
being able to form his opinions from a 
study of theirs, and he compiled very 
diligently. In the English edition of 
his book, published immediately after- 
ward, he appended another large batch 
of compiled opinion and legislation, so 
that in many respects he produced a 
definitive work on the question of juris- 
diction over the airspace. No one can 
touch the subject without being greatly 
in his debt. 

Analyzing the collection of opinions 


he gathered, together with the additions 
to it, Von Liszt and Von Ullmann, both 
honored Germans and respectively pro- 
fessors at Berlin and Munich Univer- 
sities, are found to follow the idea of 
the German Imperial Code closely, a 
safe guide for a citizen of the Empire. 
Both wrote just as aéronautics was be- 
coming an actual science and, credit- 
able as their opinions are, they must be 
defined as based on enlightened theory 
rather than actual contact with the 
problem itself. 

Griinwald has strengthened his original 
theory, and now consents to entire 
sovereignty, although he cautions that 
the state cannot with impunity impede 
aérial traffic unreasonably. 

Four writers are particularly interest- 
ing, W. L. A. Collard, a well-known 
Dutch jurisconsult, Prof. Scipion 
Gemma, a diligent Italian student, an 
anonymous worker for the Solicitors’ 
Journal and Weekly Reporter of Eng- 
land, and Simeon E. Baldwin, former 
Chief Justice of the Connecticut Su- 
preme Court, Governor of the state, and 
Professor in the Yale Law School. These 
men represent four countries and four 
national systems of jurisprudence, or at 
least three, if the Anglo-Saxon system 
is held to include both the English and 
American. All reach substantially the 
same conclusion. 

Arthur K. Kuhn’s® analogy and his 
conclusion therefrom is very interesting 
in itself, and contributes to the dispute 
another reason in favor of sovereignty. 


®Arthur K. Kuhn: ‘‘Suggests that the right of 
the craft of one nation freely to traverse the air- 
space of another might be compared with that of 
vessels of one state freely to navigate the river 
of a coriparian state, especially when the river 
becomes navigable within its own territory... . 
The doctrine now generally accepted recognizes a 
right of absolute exclusion, though its exercise 
would be deemed harsh and, unless required by 
actual necessity, unjustifiable from the point of 
view of neighborly conduct and comity.’’ — The 
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If anything, his parallel is much closer 
to the facts than the broader comparison 
of the air-space with the high sea. For, 
owing to the insistent force of gravita- 
tion, the whole air-space is always con- 
structively tangent to the land in the 
sense that whatever occurs within any 
portion of it will very likely react upon 
the land. 

Meyer’s statement’ clearly enrolls 
him as a partisan of complete sov- 
ereignty, and his attitude is further 
fortified by his report in behalf of the 
German Doctrinal Committee of the 
International Juridic Committee.’ His 
evident caution in keeping himself within 
the terms of the German Imperial Code 
was doubtless sufficient cause for his 
guarded statement, which has been pre- 
viously quoted under another head. 

Wilson is perhaps the most active 
advocate of sovereignty.® His book on 
International Law promises to become a 
standard authority, and his judgment on 
questions of law is invariably accurate. 
He takes a definite stand in the book 
and in the article referred to” argues 


Beginnings of an Aérial Law, 4 American Journal of 
International Law, 114, citing Aérial Navigation in 
Relation to International Law, Proceedings of Ameri- 
can Political Science Association, 1908, 83 at 87. 


7 Alexander Meyer: ‘‘From the beginning I have 
combatted the opinion of those who wish to divide, 
from the juridic point of view, the air into two 
horizontal parts. I have, indeed, held in my 
first work, Erschliessung des Luftraumes, etc., that 
the rights of states over the air-space situated 
above their territory have their juridic foundation 
in a right of sovereignty whose exercise should be 
limited solely by their interests.’’.—1 Revue 
Juridique, February, 1910, 38. 


81 Revue Juridique, March, 1910, 72-76. 


* George G. Wilson: ‘‘The general drift of opinion 
is toward recognition that the right of aérial do- 
minion is coterminous with the territorial juris- 
diction of a state, and that to the extent a state is 
able to enforce its jurisdiction within such area it 
must be recognized, provided it is not an infringe- 
ment of the rights of other states.’’— Handbook 
of International Law, 1910, 90. 


10 Aérial Jurisdiction, 5 American Political Science 
Review, 171-180. 
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unqualifiedly for what he believes to 
be a correct principle, the article being 
especially valuable in this regard for its 
study of decided cases. As an associate 
member of the Institute of International 
Law he has also opposed the decision 
made by that body in 1911, an activity 
particularly valuable because, while the 
Institute is entirely unofficial, the great 
deference paid to its opinions secures 
for its decisions a general acceptance 
throughout the world. 

After so much apparent hair-splitting, 
it may be well to summarize the advan- 
tages of the sovereignty theory : — 

It is in consonance with the dignity 
of the state’s power. ° 

It gives incontestable control over the 
lower regions of the air-space, where 
traffic will center, and permits the ex- 
tension of control without any difficulty. 

It leaves to the states themselves the 
right of deciding what privileges their 
air-going citizens shall enjoy. 

As aérial traffic will never be a _ pri- 
mary and necessary means of communi- 
cation, it leaves this secondary and addi- 
tional system of intercourse within the- 
jurisdiction of the affected state. 

It avoids the fallacious comparison 
with the high sea, which is at the side 
of the land and only tangent to it, while 
the airspace envelopes it, thus being in 
fact a more closely connected thing. 

It avoids absurd distinctions in the 
case of waterways, open fields, etc., 
above which it would be difficult to con- 
trol aircraft under the freedom theory, 
and it enables automatic provision in 
law to be made for the changes in the 
character of territory incident to progress. 

It gives a basis of certainty from 
which to legislate and to judge. 

It enables the state to grant its air- 
going citizens proper privileges, rather 
than places them in the position of 
fighting to deprive a special class of its 
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rights when it becomes necessary to 
legislate for the general good. 

Under the sovereignty theory, the 
treatment of the air-space above the 
high sea and unoccupied territory be- 
comes of importance, although it offers 
no difficulty. The doctrine of res nul- 
lius applies to such territory, a doctrine 
that is entirely negative and which 
when in force necessitates a reversion 
to the divisions of the Roman law. 
About the only present res nullius is the 
high sea, the mare liberum of the Middle 
Ages. Upon it, the jurisdiction of a 
ship which in its home port would be 
assimilated into the general possessions 


‘of the state is considered to retain the 


rights accorded by that jurisdiction. 

It is often stated that a ship on the 
high seas constitutes a part of the terri- 
tory of the nation whose flag it flies. In 
the physical sense, this phrase obviously 
is metaphorical. In the legal sense, it 
means that a ship on the high seas is 
subject to the exclusive jurisdiction of 
the nation to which, or to whose citizens, 
it belongs. The jurisdiction is quasi- 


‘territorial. 


11 Woolsey, International Law, 54; Field, Int. L. 
Code, 309; 95 North American Review (July, 
1862), 8; Crapo v. Kelly, 16 Wall. 610; Wilson v. 
Mc Namee, 102 U.S. 572, 574; Re Moncan, 14 Fed. 


Boston, Mass. 


Happenings in 


By GEORGE 


NE of the young soldiers in Texas 
City finally became thoroughly dis- 
gusted with all the fatigue duty his 
company commander gave him in the 
way of digging ditches, policing around 


In ports other than its national har- 
bors, in the case of private ships, the 
vessel is subject to the local jurisdiction. 
Public vessels are accorded special privi- 
leges. 

There is no reason why this doctrine 
shall not be extended to cover aircraft. 
If the aircraft is above the territory of 
a state, it is subject to that state’s 
jurisdiction. When it passes from a posi- 
tion above a state and into the air-space 
over the high sea or unoccupied terri- 
tory, it reverts to the control of the 
state to which it belongs. 

The Verona Congress, the Inter- 
national Juridic Committee and the 
German Doctrinal Committee, Griinwald 
and Wilson have subscribed to this 
view. The one body holds for sov- 
ereignty, the other for free circulation, 
yet neither they nor the writers find 
it a serious derogation of the theory to 
leave the res nullius as No Man’s land. 
And, in truth, there is under the sov- 
ereignty theory the best of logic ad- 
ducible in favor of the proceeding. 
Sovereignty is no legal Juggernaut, and 
what does not practically concern it 
need not come within its purview. 


Rep. 44. All cited in 1 Moore’s Digest of Inter- 
national Law, 930. 


Courts-Martial 
C. JOHNSON 


the corral, chopping wood, and so forth 
and in his desperation asked an old 
soldier how to overcome this unjust 
treatment he felt he was receiving. The 
old soldier smiled and told him that if 
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he thought he was not treated right to 
go and see the general of the division 
and the general would stop it. 

The idea was a new one to the young 
soldier, but it seemed to be a good idea, 
so he immediately went and complained 
to the general, who listened patiently 
and then told him that he would have 
to go back to his company commander 
and have him write the general a letter 
setting forth the various complaints, 
and he would then give the matter con- 
sideration. With a light step the soldier 
marched up to his company commander, 
saluted him, and told him what the 
general had said. 

The company commander listened 
impatiently, and when he had finished, 
ordered him confined, and later tried 
him for going to see the general without 
first asking permission. 

It was no wonder that a month later 
when the young soldier got out of the 
guardhouse he was thoroughly and ab- 
solutely disgusted with the military 
service and concluded it was no place 
for him. So he ‘“‘borrowed ”’ a suitcase 
from another soldier and before leaving 
wrote the following letter: 


Dear Father: 

Tell mother not to worry about me while I 
am gone as I just got into a little trouble and 
had to kill a couple of officers so have to beat it 
for a while until the wind blows over. 

Your loving son, 
Patrick. 


A number of months later Patrick 
was on trial before a general court- 
martial and was testifying in his own 
behalf: 

“You didn’t kill anybody before you 
left your troop, did you?” asked the 
Judge Advocate. 

“No, sir.” 

“Why did you leave then and remain 
absent six months without returning 
or reporting?” 
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“Well, sir, I just got disgusted with 
everything in Texas City, the mud 
and rain and booze, and I thought I 
would take a little trip.”’ 

“Why then did you write this letter 
to your father before you left, saying 
that you had gotten into a little trouble 
down here and had to shoot a couple 
of officers and had to beat it until 
things blew over?” 

“Well, sir, I just didn’t want my folks 
to worry about me while I was gone; 
that is all, sir.” 


A soldier that had been through the 
San Francisco earthquake one day 
while walking through the camp corral 
brought his jaw about two inches too 
close to the rear of an army pack mule 
that had been patiently waiting a 
chance for a long time. 

Three hours later in the Hospital 
the soldier began to blink his eyes and 
struggled as if to speak, when there 
came few gutteral grunts, which the 
nurse interpreted as, 

“Jesus Christ! Another ’Frisco earth- 
quake!” 


A private he was testifying: 

“Were you on provost guard in Gal- 
veston on the evening of November 
24th last?’’ asked the Colonel. 

“T was.” 

“Did you see a soldiers’ brawl on 
Church Street?” 

“Yes, sir; I think I did.”’ 

“Describe and tell everything you 
saw.” 

‘Well, sir, I heard a noise in the in- 
side and I went in the house and chased 
everybody on the outside —that is, 
all the soldiers, not the civilians; and 
when I came on the outside I saw a 
pile of soldiers on top of Private Mul- 
vaney — that is, I couldn’t see Private 
Mulvaney then, but after I pulled 
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everybody off I saw it was Private 
Mulvaney; and then there was another 
soldier under Mulvaney, and Mul- 
vaney was hitting him over the head 
with a beer bottle: and — ”’ 

“Did he hit him hard ?”’ 

“Well, sir, I wasn’t close enough to 
tell—I saw the blood run —I don’t 
think he hit him hard because I saw 
him in the company street next morning.’ 

“How many times did he hit him?” 

“Sir, | didn’t pay particular attention 
to that —he hit him until the bottle 
broke —I didn’t count the licks.” 

“Well, what happened then?” 

“Sir, after the bottle broke he kind 
of came to and got up again, and started 
after Mulvaney, and Mulvaney reached 
down and picked up a piece of scantling, 
about two by four and three feet long 
with a cross piece on the end like a 
rake; and he swung that on his head.”’ 

“Did he hit him hard then?” 

“Well, sir, I don’t know whether he 
hit him with it or whether he threw it 
at him. I know it wasn’t in his hands 
after he swung it at him, sir, —”’ 

“Well, what happened to the man 
after he swung the log on him, that is 
what I want to know?” 

“Oh! The private! The soldier 
what he struck? He dropped. And 
then I chased everybody away, and — ”’ 


A private with his face all battered 
to jelly and all smeared with blood, 
came hobbling up to the Field Hospital 
in Texas City, Texas: 

“What is the trouble?’ asked the 
Surgeon. 

“T guess those civilian guys over 
there beat me up, sir,” he complained. 

“Well, did you deserve it?’’ asked the 
Surgeon. 

“No, sir; I didn’t. I never done a 
thing to them. I just walked up and 
asked them for a light, and they said 


they didn’t have any, and I saw they 
did, so I just told them to go to hell you 
G— d— f— s— o— b— I— 
p— s— a— c— s— ;and then they 
all five jumped on me; and I never 
done a thing to them, sir.” 


An officer, whose family carries a 
strain of insanity, was defending a 
private that had been caught asleep 
on a soft bale of hay when he was 
supposed to have been walking his 
post. 

The soldier was subject to epileptic 
fits, and the defense interposed was 
that he possibly might have had an 
attack at that time and if so was not 
criminally responsible for sleeping on 
his post. 

The accused was testifying, and the 
counsel asked: 

“Whenever one of your epileptic 
fits is coming on, what kind of a place 
do you pick to have it in?” 

“T never know I am going to have 
them, and never know I have had one 
until | am told,” was the accused’s 
bald answer. 

“Well, I say, supposing that you could 
tell when one was coming on and you 
would feel that one was coming on, 
what kind of a place would you pick 
out to have it in them?” 

‘Well, sir, I said I never could tell 
when ore is coming on, but if I would 
tell when one is coming on, sir, and I 
would feel one coming on, I think I 
would pick out a soft place to have it 
in, sir.” 

“That is all!” triumphantly announced 
the counsel.” 


A soldier came staggering up to the 
Field Hospital stroking a handsomely 
swollen jaw. Asked by the Doctor 
what had happened to him, he saluted 
clumsily and said: 
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“T think, sir — hic! — that somebody 
struck me!”’ 


Finnegan had served so long and so 
faithfully that all the Army regulations 
had become second-nature to him, 
especially those requiring a_ soldier 
always to stand attention whenever 
the national flag passed or whenever 
he heard the national air played. 

However admirable Finnegan’s sense 
of military duty may be, it came very 
near being the downfall of his proud 
record in the Regiment, for he was 
brought before a court-martial to be 
tried for failure to return on time from 
a pass. Imagine his great delight when 
he saved his honor with this explana- 
tion: 

“Yer see, Cap’n, I wasn’t ter blame. 
I had heard about Gertrude Hofmann 
dance in Galveston, so the last minute 
I succeeded in getting a pass to go and 
see her dance in Houston. I stayed 
to the last second and then ran to catch 
the last car back to Texas City. When 
I got to the car a Salvation Army came 
marching down the street playing “The 
Star-Spangled Banner,’ with flag flying, 
and stopped right in front of me. Cap- 
tain, I had ter stand to ’tention through 
it all. When I saluted, the car had gone. 
So yer see, Captain, I’m not ter blame.” 


A soldier was tried for having through 
neglect broken a pair of government 
field glasses, and the defense interposed, 
which was sustained by the officers 
of the court (though surely not by any 
evidence produced) was that he had 
taken the glasses to see Gertrude Hof- 
mann do her dance in Galveston and 
that he must have pressed too hard on 
them. 


Texas City is one of those usual 
mushroom Texas towns and now has 
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about fifteen saloons and 1000 blind-pigs 
and a population of about 2000 people 
scrambled over a_ nine-square-mile 
sand pan, giving ample room for the 
antics of the 10,000 troops camped just 
outside the City limits. 

One day one of its prominent citi- 
zens was called before a general court- 
martial to testify, and when asked 
what his occupation was he hesitated. 

“Do you mean now?” 

“Yes; what do you do for a living?”’ 

‘‘Well, when this City was incorporated 
two years ago I was made constable; 
then when Jim Jenkins fell off his 
horse and got killed, somebody had to 
bury him, so I bought a silk hat and 
a black suit and became the undertaker; 
and when the soldiers came I watched 
for an opportunity and finally managed 
to buy a little Ford automobile and I 
opened up a taxicab business between 
Thompson’s Best and the camp. So 
now I’m constable, the undertaker when 
they need one, and haul soldiers back 
to camp, except in the mornings, when 
I collect laundry for the Houston O. K. 
Laundry, which I took up when I saw 
we'd need boiled shirts here. I also am 
a stockholder in our Daily Times here. 
You see this City has grown so darned 
fast that I can hardly keep up with it, 
It’s all done with my Ford car, so lL 
don’t know hardly what you would 
call my occupation, but that is what 
I do for a living.” 


‘“‘Now, Doctor,” asked the Judge Ad- 
vocate of the witness before the military 
court, “do you really think that the 
soldier became nervous’ because of 
the way you drew blood from him?” 

“No, sir; I don’t see why he should 
have. It was very efficacious and it 
didn’t take very long.” 

“Well, will you detail to the Court 
just how you do draw blood from a 
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soldier when you want to make a blood 
analysis?” 

“Well, this is the way I do. When 
they come down they are usually some- 
what pale, so I send them out to do 
a ten or fifteen minutes double-time 
across the prairie or a little setting-up 
exercise until their faces and ears are 
flushed with blood. Then I just grab 
the lobe of one of the ears, take a scalpel 
and jab it in an inch or two, hold the 
tube under it until it is filled and then 
turn the ear over to the soldier with 
instructions to put an adhesive plaster 
over it. I have found it a very expe- 
ditious method, and it usually heals 
up without leaving a scar.”’ 

“Well!” exclaimed one of the members 
of the court, “Doc, why don’t you put 
the soldier on a centrifugal plane with 
his head out and then put about four 
soldiers on the crank to whirl him around 
about seventeen hundred revolutions a 
minute until all of his blood is in his 
head, and then apply your method! 
Don’t you think that would be still 
a more expeditious method!”’ 

“Perhaps, sir,”’ dryly replied the army 
doctor, “but I find my method is quick 
enough, as it gives all the flow I really 
need, and it saves the dizzy feeling.” 

“Oh! I see! Now, Doc, a few minutes 
ago you said you don’t arm the sentinels 
in your hospital corps with guns any 
more. Will you tell us your reason 
for that?” 

“Yes, sir. Your see we’ve been here 
in Texas so long that if I’d give a single 
man in my corps a gun they’d all com- 
mit suicide.” 

“Oh, I see!’ And the trial went on. 


Two soldiers arm in arm came arguing 
up the street, when suddenly their atten- 
tion was attracted to their company 
commanders playing golf on the aero 
field. They stopped and watched them 


for a few minutes, and then one said 
to the other: 

“Say, Cockroach, I don’t see any sense 
in that game!” 

“There hain’t none!’’ was the non- 
chalant reply, as they turned and con- 
tinued their argument. 


It was pay-day night in Texas City. 
The soldiers had jammed into all the 
saloons and had begun their monthly 
three-day revelry. Automobiles sizzled 
and cracked on every hand. From 
“Thompson’s Best’’ there came the din 
and roar of a hundred throats, until 
evidently something extraordinary had 
occurred, for there suddenly was heard 
above the riotous singing the loud com- 
mand of some man used to exercising 
authority, ‘‘Attention, gentlemen! ’ten- 
tion!’ and then when the noise began 
to subside, “Everybody outside! Every- 
body outside!”’ 

The soldiers obeyed like a flock of 
sheep, but with the clicking of bottles 
and mumbled complaints as to what 
could be the trouble, for it was not yet 
closing time — half past nine. 

On the outside again the same au- 
thoritative voice cried ‘‘ ‘tention, gentle- 
men! Form in line!” Another crum- 
bled roar and then above all came, 
“Count off fours!’ Immediately began 
an exaggerated counting off, ‘‘one’’ in a 
high soprano voice; then a “two” ina 
low bass tone; then an alto “three” 
and a rolling ‘four’; then a tenor 
“‘one,”’ and so on through the lines. 

“Gentlemen! gentlemen!’’ cried the 
leader. “One of us’s been insulted! 
We leave this place! Those that can’t 
walk comfortably get into the auto- 
mobiles. Everybody else, fours right 
for Red’s Place! Ready! Forward, 
march!” 

And down the street passed the army 
of a strong hundred. 





Standards of Admission to the Bar in New York 


[* a letter to the New York Times, Mr. John 
R. Dos Passos, chairman of the Committee on 
Admission of the New York County Lawyers’ 
Association, takes issue with President Nicholas 
Murray Butler’s remark about the flood of 
poorly trained young lawyers which are becom- 
ing a “public danger” in New York State, and 
intimates that it may take a decade to show 
the effect of the steps recently taken to bring 
about an improvement in the condition of the 
bar. As the Green Bag has given publicity to 
Mr. Frederic R. Coudert’s utterances in similar 
vein to those of President Butler’s annual 
report, we think it only fair to reprint the follow- 
ing Times editorial and Mr. Dos Passos’ reply: 


(From the New York Times, Jan. 1, 1914) 


ADMISSION TO THE BAR 


Sharp but wholesome and seasonable remarks 
are made by President Butler of Columbia 
University, in his annual report just published, 
concerning the flood of young half-trained and 
untrained lawyers which, he says, has ‘‘long 
been a public nuisance and is now becoming a 
public danger.’’ Since members of the bar are 
highly privileged persons, and since the state 
has the right to demand that those who enjoy 
such privileges shall be subject to a severe 
course of intellectual and professional training, 
and to searching tests of character, admission 
to the bar ought not to be made easy. Dr. 
Butler continues: 


Under present conditions graduates of the best university 
schools of law find themselves side by side with practising 
lawyers whose keenness and apprehension do not conceal 
their intellectual poverty, and whose insinuating address 
is too often a cloak for an unworthy character. 


President Butler is referring, of course, to 
the shoals of young politicians who choose the 
law as the road to political preferment and pub- 
lic office, and to the shyster lawyers and ambu- 
lance chasers who infest the lower courts. These 
individuals have no proper place as members 
of the bar, or in public offices which they may 
gain by the leverage of their position as lawyers. 


The standard of the bar examinations should 
be raised, and adequate tests of ability and of 
character enforced. 


(From the New York Times, Jan. 4, 1914) 
MR. DOS PASSOS’ REPLY 


To the Editor of the New York Times: 


Multiplied criticisms of the law, the Judges, 
and the Jawyers have unhappily become fash- 
ionable in the past few years. Many of them 
have been sound and, of course, unanswerable. 
In your editorial entitled ‘‘Admission to the 
Bar,”’ there are statements, based upon an 
annual report made by President Butler of 
Columbia University, which are neither fair 
nor sound, and they should not be permitted 
to wing their way through the destructive at- 
mosphere of criticism without having attached 
to them a strong and clear denial. 

For five years the Committee on Admission 
of the New York County Lawyers’ Association, 
of which I have the honor to be the Chairman, 
has been engaged in the work of raising the 
standard of admission to the bar of the State 
of New York, and, with the co-operation of 
the Association of the Bar of New York City, 
of Brooklyn, and of the State Bar Association, 
and with the special aid of the Appellate Divi- 
sion of the First Department, the Court of 
Appeals made rules, which became effective 
on July 1, 1912, which lengthened the term 
of apprenticeship of law students to four years, 
when not college graduates, and also required 
a full year of actual service in the office of a 
practising lawyer. These rules are too long to 
quote, but they are quite accessible to you or 


‘to Dr. Butler. Suffice it that they have resulted 


in the establishment of a curriculum which, 
with the previous preparations in law schools 
and in offices, cannot fail to produce a class of 
men very liberally supplied with the necessary 
learning to enter the profession of the law. 

It seems to me that Dr. Butler believes in 
the view that all lawyers should be college gradu- 
ates. But such a doctrine cannot exist in this 
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country, however important and desirable it 
may be, and no court would be willing to demand 
such a requirement as a prerequisite to admission 
to practise law. The best we can do, and that 
we have done, is to establish rules which will 
operate upon all students and prepare and qualify 
them for the profession. 

Again, as to character. The Committee on 
Character of the First Department is one of 
the best that we have had in that line for many 
years. Under the supervision of the Appellate 
Division it has done most excellent work, and 
no applicants can pass through the sieve of 
their careful scrutiny without possessing a 
good moral character and fair intellectual 
training. 

In a word, the existing rules of the Court 
of Appeals and of the Appellate Divisions as 
they are now administered render it more 
difficult for an individual to be admitted to 
the bar of the State of New York than any other 


Reviews 


CHAMBERLAYNE’S MODERN 
LAW OF EVIDENCE 
A Treatise of the Modern Law of Evidence. 
V. 4, Relevancy. By Charles Frederic Chamber- 
layne, of the Boston and New York bars, American 
editor of Best’s Principles of the Law of Evidence, 
American editor of the International Edition of 
Best on Evidence, American editor of Taylor on 
Evidence. Matthew Bender & Co., Albany, N. Y. 
Pp. xxxv, 1148 + index to all four volumes 335. 
($28 for the 4 vols.) 
R. CHAMBERLAYNE’S | great 
work, of which we have already 
spoken in appreciation (24 Green Bag 254, 
526) is now complete. The final volume 
is of two-fold interest, as concluding 
a notable treatise and as a _ notable 
treatise in itself. In the final division 
of his subject it remained for the author 
to analyze and expound that great 


state in the Union. In another decade we shal] 
see and enjoy the effect of this reform. Of 
course the law has — shall I say unhappily? — 
become commercialized, and even so capable 
a ciitic and profound a scholar as Dr. Butler 
is apt to shoot random criticisms at the pro- 
tession without sufficiently discriminating, and 
I may add with great respect that any one who 
will take the trouble to inquire will discover 
that in all of the Bar Associations, city, state, 
and national, steady work is going on, the effect 
of which will be inevitably to purify and ennoble 
the profession. And this despite modern con- 
ditions which are fast transforming the law 
into a business. 
JOHN R. Dos Passos, 
Chairman Committee on Admissions, 
New York County Lawyers’ 
Association. 


New York, Jan. 1, 1914. 


mass of exclusionary rules which have 
been evolved by the petrifying pro- 
cesses of precedent-worship and_tech- 
nicalism, and render the law of evi- 
dence one of the most intricate and 
diffuse branches of our jurisprudence. 
In examining Mr. Chamberlayne’s 
treatment of perhaps the hardest portion 
of his task in this concluding volume, 
we have been deeply impressed by his 
ability to light up the dark places and 
to weld heterogeneous materials into 
a system possessing the highest virtues 
of orderly arrangement and _ logical 
acumen. It is indeed refreshing to 
make acquaintance with a work now 
at last finished, which sees things from 
its own point of view and evinces a 
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power of lucid expression and profound 
analysis rare in legal treatises. The 
author’s facility in original analysis is 
marked, but not less striking than his 
intellectual aptitude for so large an 
undertaking is his mastery of the literary 
implements of scientific investigation, 
and his ability to clothe his ideas in 
the medium of a strong and supple 
terminology. 

The purpose of this treatise may 
now, in the final outcome, be seen to 
be more than fully justified. In his 
introduction to the first volume Mr. 
Chamberlayne said: 

“The appearance of another treatise 
on the Law of Evidence may seem, in 
view of the many excellent works on 
the subject already before the profession, 
to warrant a word or two by way of 
explanation. It is hoped that so far 
as justification may be required, it is 
to be found in the fact that the present 
treatise approaches the subject from 
what is practically, as related to other 
works on the same subject, a different 
viewpoint. In a word, it considers the 
adjective law of evidence rather more 
fully from the standpoint of administra- 
tion than that of procedure. The 
difference in treatment, however, will 
be found to be one of stress and emphasis, 
what should be regarded as of primary 
or secondary importance, rather than 
as indicating a clearly marked line of 
distinction between two great component 
factors in this branch of the law.” 

The aim was thus to treat the law of 
evidence from a new point of view, a 
point of view more frankly modern than 
that of previous treatises because it 
lays the chief emphasis on administra- 
tion, that is, not on rules but on the 
purposes to be served by rules, a 
point of view that is thus consonant 
with the modern tendency that tests 
and proves everything by the efficiency 
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with which it meets its given purpose. 
(See, in this connection, the luminous 
footnote to section 2812.) The subject 
is thus approached from a vantage- 
point which makes it easier to indicate 
the imperfections of the existing tech- 
nics of procedure, and to treat this 
technical system in its larger aspects 
as an instrument of legal justice. Mr. 
Chamberlayne’s treatise thus makes a 
substantial and important contribution 
to the literature of the law of evidence. 
If comparison with prior treatises were 
attempted, the author would have to 
shine brightly indeed beside such lu- 
minaries as Greenleaf, Thayer, and Wig- 
more, but we venture no comparisons. 
It is sufficient to indicate that his treat- 
ise is constructed on a different plan 
from any previous one, and will take 
high rank as a brilliantly constructive 
piece of work. 

Not the least merit of Mr. Chamber- 
layne’s treatise is the hope to which 
its appearance lends encouragement, 
that every movement in the direction 
of modernization of the rules of evidence 
and rationalization of procedure may 
perhaps find new and firmer founda- 
tions in his searching analysis of the 
shortcomings and inconsistencies of the 
present system. As the writer of a 
practical manual Mr. Chamberlayne 
understands his task too thoroughly 
to forget his duty as an expositor, in 
speaking of things that invite criticism 
or provoke speculation. He is con- 
cerned mainly with stating the law in 
its latest form, in the striking scien- 
tific arrangement which he has devised. 


He has, however, stated it in a perspec- 


tive which cannot fail to suggest to 
other minds grounds of criticism and 
needs of reform, and not the least ser- 
vice of such a production may perhaps 
be the criticisms it will stimulate and 
the reforms it will suggest. 
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COMMONS’ LABOR AND ADMIN- 
ISTRATION 

Labor and Administration. By John R. Com- 
mons, Professor of Political Economy, University 
of Wisconsin, formerly director of the Milwaukee 
Bureau of Economy and Efficiency and member of 
the Industrial Commission of Wisconsin. Mac- 
millan Company, New York. Pp. 424+-7 (index). 

ISCONSIN is often referred to as 

a leader among the progressive 
Western states. This work by Pro- 
fessor Commons adds one more round 
to “The Wisconsin Idea” ladder, and 
carries farther than ever, but still in 
a conservative manner, the principles 
which should eventually solve the labor 
problem in this country. 

This book was written by Professor 
Commons, partly as a student, partly 
as a lecturer to university classes, and 
somewhat as a participant. They came 
out in printed form when the subject 
was warm, or when some suggesting 
editor, student, or audience asked for 
them. Through them run the notions 
of utilitarian idealism, constructive re- 
search, class partnership and admin- 
istrative efficiency —a program of pro- 
gressive labor within social organiza- 
tion. Professor Commons settled in 
Wisconsin, just as La Follette, a leader 
who studied his subject, was winning a 
ten-year battle for the people’s control 
of their government, in 1904. Six 
years later the equally forceful Berger 
(Victor) led his “‘class-conscious’’ wage- 
earners into a partial control of Mil- 
waukee. In Wisconsin both progressiv- 
ism and socialism won their first notable 
victories in America. In Wisconsin the 
people seem to think that democracy 
must be efficient if plutocracy is to 
stay out. 

Professor Commons says that the 
real beginnings of labor legislation came 
after the labor movement of the sixties 
and the Knights of Labor in the eighties. 
He has found another fault to lay at the 
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door of our judges. We have forty- 
eight systems of law-making, each one 
following its own devices, and an equal 
number of judicial systems variously 
interpreting and annulling what the 
lawmakers enact. He says that this 
condition also explains in part the insis- 
tent demand of American labor for the 
exclusive policies of the closed shop, 
and explains certain peculiarities re- 
garding the national organizations of 
labor. In England the Trades-Union 
Congress, organized in 1867, is really 
the national organization of the trade 
unions for legislative and parliamentary 
purposes, and out of the Trades-Union 
Congress has grown the labor party of 
the past ten years. But in the United 
States, where the labor laws are enacted 
by the several states and not appre- 
ciated by the federal Government, the 
organization of labor for legislative 
purposes is the State Federation of 
Labor. 

Professor Commons calls attention 
to the pedagogical value of the score 
card as the basis of practical instruction 
in economics and seciology (pp. 22-23). 
He proves that this value has been con- 
clusively demonstrated in our agri- 
cultural colleges, where the students 
begin their studies by using it on ani- 
mals and cereals. He also gives some 
new ideas in regard to legislative repre- 
sentation, and says that the present 
system does not represent classes. ‘‘It 
represents localities and irresponsible 
bosses. Let the labor unions, irre- 
spective of locality, come together and 
elect their members of Congress just 
as they elect their presidents and secre- 
taries. They would then elect to Con- 
gress such men as Gompers, Sargent, 
Arthur, Debs and the like. These 
would be the true representatives of 
the wage-earning classes. Let the bank- 
ers elect their representatives by them- 











selves. They would elect men like 
Gage, J. Pierpont Morgan. Let the 
Trusts elect theirs. They would elect 
Rockefeller, Carnegie, Havemeyer, 
Flint, or rather they would elect their 
attorneys like Dill, Bourke Cochran, 
Joseph H. Choate. The railroads would 
elect Depew; the express companies 
would elect Platt. The Farmers’ Grange 
would send its President Aaron Jones. 
The Anti-Trust League would send its 
President Lockwood; and so on. In 
such a Congress these various interests 
might also send economists, men like 
Gunton, Hadley, Taussig, on one side, 
and men like Bemis, Ely, Henry George 
on the other. Such an assembly I 
should call representative in the original 
historical sense of the word.”  Pro- 
fessor Commons holds that in this case 
there would be no room for a boss be- 
hind the scenes. Two thirds of the 
voting population are spectators. We 
call them the public. They may be 
forced to take sides, but they want 
fair play. The outcome depends on 
the way they are brought in. 
Restrictions by trade unions are 
fully discussed. ‘“‘The methods of 
unions cannot be understood except 
in terms of conflict. This is not only 
true of strikes, but also of the methods 
used to retain the winnings of strikes. 
The conflict continues after the strike 
is won. Consequently, to the expe- 
rienced members, more important than 
wages is the preservation of their union.”’ 
A strong plea is put up for a state 
system of employment offices, —a place 
where buyer and seller of labor may meet 
with least difficulty and least loss of 
time at the lowest possible expense. 
This function is now performed by 
private agencies and newspapers, and 
they fail because. there are many of 
them and they are all small in size. 
The more places to look for work the 
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more likely that the man and the job 
will miss each other. j. B:.@: 


TUCKER’S INCOME TAX 


The Income Tax Law of 1913 Explained, with 
the Regulations of the Treasury Department to 
October 31, 1913. By George F. Tucker, joint 
author of The Federal Income Tax of 1894 Ex- 
plained. Little, Brown & Co., Boston. Pp. xi, 
253 + 18 (index). ($1.50 net.) 


IKE all the books on the new Fed- 

eral Income Tax which were hurried 
through the press after its enactment, 
this work is suggestive rather than 
authoritative. In arrangement it differs 
from others that have appeared. The 
text of the Act is printed in segments 
followed by comments consisting chiefly 
of extracts from criticisms of the Act 
that were printed during its passage 
through Congress, brief abstracts of 
internal revenue decisions under earlier 
federal income tax statutes, and of 
decisions of English and American 
courts bearing upon the portion of the 
Act which they follow. In connection 
with the text of that part of the Act 
taxing corporations there is printed the 
synopsis of decisions under the previous 
corporation tax which was published 
for the information of internal revenue 
officers and others concerned by the 
Commissioner on December 15th, 1911. 
The author notes that some of these de- 
cisions are not applicable to the present 
law. At the end of the book are printed 
such of the new regulations of the Com- 
missioner of Internal Revenue as had 
been issued at the time the book was 
prepared. S. R. W. 


MR JUSTICE STAFFORD’S 
SPEECHES 


Speeches of Wendell Phillips Stafford. Pub- 
lished by Arthur F. Stone, St. Johnsbury, Vt., 1913. 
Pp. 354, with frontispiece portrait. ($1.62 post- 
paid.) 


R. JUSTICE STAFFORD of the 
Supreme Court of the District of 
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Columbia has long been in demand as 
a public speaker, and has made many 
addresses at meetings of bar associations, 
celebrations of various sorts, and social 
gatherings, not only in the large cities 
but in his native state of Vermont. 
These addresses will be read with in- 
terest not only by his many personal 


admirers, but by all who respond to 


the charms of a graceful and finished 
literary style and to generous humani- 
tarian impulses covering a wide range 
of interests. The essay on ‘The Law- 
yer,’ which has been read before several 
state bar associations, will be found 
exceedingly readable, and the paper 
on Wendell Phillips, which fittingly 
closes the volume, doubtless is to be 
considered one of the finest tributes 
ever paid to that man. 


MITCHELL’S DOCTOR IN COURT 


The Doctor in Court. By Edwin Valentine 
Mitchell, LL.B., of the Massachusetts bar. Reb- 
man Co., 141 W. 36th Street, New York. Pp. 
152 (index). 


HIS work, designed for the use 

of physicians and surgeons, covers 
a broader field than that of expert 
testimony suggested by the title, em- 
bracing not only that subject but the 
nature of the physician’s contract with 
his patient, his liability for negligence 
or malpractice, his responsibility from 
the point of view of the criminal law, 
his remedies to enforce compensation 
for medical services, and the qualifica- 
tions required of his profession by law. 
The writer states the law as illustrated 
by a large number of cases and we see 
no reason for questioning the accuracy 
of a work that seems well executed 
though intended for lay consumption. 
The ethical tone of the treatment is 
satisfactory, and it has the merit of 
lucidly presenting a large amount of 
information in convenient and by no 
means voluminous form. 
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NOTES 


A digest of Louisiana constitutional law has 
been issued, entitled “The Constitution of 
Louisiana of 1898, as amended to Nov. 1, 1913,” 
annotated by Theodore Cotonio, of the New 
Orleans bar. (500 pp., bound in sheep, $12; 
Louisiana Publishing Co., New Orleans.) 


The Report of the Twenty-fifth Annual Meet- 
ing of the Virginia State Bar Association, held 
last July, is one of the most complete and best 
printed bar association reports that come to us. 
The topic of requirements for entrance to the 
bar loomed large in the discussions of the meeting 
and the reader may be grateful for the large 
amount of space devoted to it in the minutes, 
Besides the committee reports, and a number 
of well prepared obituary sketches embellished 
by portraits, there are the following papers: 
“The Exaltation of Secondary Authority,” 
dealing neither with federal usurpation of state 
functions nor with the invasion of the legislative 
province by the courts, but with the authority 
possessed by legal texts and other secondary 
sources of law, by the retiring president, W. M. 
Lile; ‘Tax Reform in Virginia,” by Hon. 
Richard Evelyn Byrd; and ‘‘The Place Occupied 
by the Judiciary in our American Constitu- 
tional System’’ (annual address), by Hon. 
Hampton L. Carson of Philadelphia. 


It is evident that at least one person in the 
United States believes that all the state govern- 
ments ought to be abolished. This will be 
apparent on reading “‘The States-Rights Fetish,’’ 
a brochure containing ‘‘A Plea for Real Nation- 
alism’”’ by Henry Leffmann, A.M., M.D., of 
Philadelphia. The writer shows some ability 
in working up the topic, and has fortified his 
position with historical arguments. His pro- 
posal to establish administrative districts and 
to confer larger powers on incorporated cities 
is of interest. The scheme he advocates would 
be unworkable and unwieldy, calling for much 
greater skill in the art of government than is 
obtainable at the present time, but the system 
might offer certain advantages if it could be 
examined in any other light than that of a 
futile speculation. (Published by the author, 
1839 N. 17th St., Philadelphia, 1913.) 


The Minutes of the Eighth Annual Meeting 
of the Mississippi State Bar Association, held 
last May, contain the annual presidential address 
by Hon. R. N. Miller, and the following other 
papers: Annual Address: “Anti-Railroad Per- 
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sonal Injury Litigation in Mississippi,” by 
Blewitt Lee of Chicago; ‘‘The Lawyer’s Rela- 
tion to Lawlessness,” by Judge Percy Bell; 
and “Shall Mississippi Adopt the Uniform 
Commercial Acts?” by Hon. A. T. Stovall. 


Hon. N. Charles Burke, Associate Judge 
of the Court of Appeals of Maryland, appears 
in the field of legal and biographical literature 
as the author of a valuable work entitled ‘‘The 
Reported Opinions of the Hon. James McSherry, 
late Chief Judge of the Court of Appeals of 
Maryland, with a biographical sketch.” The 
work was one of love, as Judge Burke was 
long associated with the late jurist on the bench. 


BOOKS RECEIVED 


The Power of Ideals in American History. By 
Ephraim Douglass Adams, Ph.D., Professor of 
History, Leland Stanford, Jr., University. (Dodge 
Lectures on the Responsibilities of Citizenship, 
delivered at Yale University.) Yale University 
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Press, New Haven. Pp. xiii, 151+8 (index). ($1.15 
net.) 

Questions of Public Policy. Addresses delivered 
in the Page Lecture Series, 1913, before the Senior 
Class of the Sheffield Scientific School, Yale Uni- 
versity. Yale University Press, New Haven. 
Pp. 125+9 (index). ($1.25 met.) 

Earth-Hunger and Other Essays. By the late 
William Graham Sumner, LL.D., Professor of 
Political and Social Sciences, Yale University. 
Edited by Albert Galloway Keller, Ph.D., Pro-_ 
fessor of the Science of Society, Yale University. 
Yale University Press, New Haven. Pp. 377. 
($2.25 net.) 

Readings on the History and System of the 
Common Law. Compiled by Roscoe Pound, 
Story Professor of Law in Harvard University. 
2d ed. Boston Book Company, Boston. Pp. 
xix, 625. ($6.) 

Cases on Constitutional Law, Selected from De- 
cisions of State and Federal Courts. By James 
Parker Hall, Professor of Law and Dean of the Law 
School in the University of Chicago. American 
Casebook Series, James Brown Scott, general 
editor. West Publishing Co., St. Paul. Pp. 1404 
+17 (appendices) +31 (index). ($5.50.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Banking and Currency. ‘‘The Security 
Holdings of National Banks.” By Professor 
Jacob H. Hollander, Johns Hopkins University. 
American Economic Review, v. 3, p. 793 (Dec.) 

“It is obviously inexpedient for the national 
banks designed as agencies of commercial loan 
and discount, to be permitted to tie up at 
inopportune periods increasing parts of their 
resources in what experience has shown to be 
practically immobile forms of investment — 
with consequent restraint upon lending power 
and greater costliness of commercial discount. 
In so far as the motive of such investment is 
the lure of greater interest return and of specu- 
lation for the rise, the practice is indefensible.” 


Bar. ‘‘The French Bar.” By Paul Fuller. 
23 Yale Law Journal 113 (Dec.). 

“In France, as in England, though not quite 
so ostentatiously, costume is brought to the aid 
of the bar, and the advocate — classed as an 
integral part of the administration of justice, 
is invested with the uniform of his profession, 
reduced to the simplicity of cap and gown and 
white cravat. This uniform accoutrement is 
an outward indication of the solidarity of the 
bar; the older and distinguished members, 
alike with the younger and inexperienced, stand 
in similar array, entitled to and receiving the 
equal regard due to the profession which they 
represent. 


“Advocates plead wearing their caps. This 
privilege of standing covered before the courts 
is a symbol of equality and independence which 
has its value; it evidences the freedom of speech 
which should be allowed to counsel — as it was 
the privilege of the Spanish Grandee not to 
uncover in the presence of the king; only from 
those who stand on equality may the whole 
truth be expected.” 


“Blue Sky ’’Legislation. 
Finances. 

Causes Célébres. ‘Scottish Witch Trials: 
II, Bargarran’s Daughter.” By William 
Roughead. 25 Juridical Review 267 [Dec.]. 


Citizenship. ‘‘State Citizenship”. By Fred- 
erick Van Dyne. 2 Georgetown Law Journal 
11 (Dec.). 

“It results . . . that there are or may be at 
least two classes of state citizens: (1) citizens 
of the United States domiciled in a state; (2) 
aliens who have declared their intention to 
become citizens of the United States and who 
have resided in a state for a sufficient length of 
time to entitle them to the rights and privileges 
of state citizenship.” 


Conflict of Laws. ‘The Exercise of Juris- 
diction im rem to compel Payment of a Debt.” 
By Professor Joseph Henry Beale. 27 Harvard 
Law Review 107 (Dec.). 


This article. is supplementary to a previous 
paper in which Professor Beale discussed the 


See Corporation 
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jurisdiction of courts over the persons of for- 
eigners (26 Harv. L. Rev. 193, 283; see 25 
Green Bag 136, 189). Jurisdiction over the prop- 
erty of absent defendants to compel discharge 
of their debts is here discussed. The author 
considers the garnishment process, as it has 
been developed by the courts, “unjust not only 
to the garnishee but also and chiefly to the prin- 
cipal defendant; for it permits him to be sub- 
jected to doubtful or even fraudulent claims 
without redress. . . . 

“It is submitted that the French method 
ot dealing with the problem is far preferable to 
our own. This process begins with an injunction 
(saisie-arrét) against the garnishee paying the 
debt to the principal defendant; this process is 
of course, in the garnishee’s court. A suit be- 
tween the principal parties tollows, to determine 
the validity of the principal claim; and that suit 
is brought in the court which has jurisdiction 
of that particular claim, that is, the court of the 
principal debtor. If judgment is issued against 
the defendant in that suit, it may be enforced 
by payment of the garnished debt into court 
to discharge it.” 


Constitutional Amendments. “The Re- 
cent Constitutional Amendments.’’ By Gordon 
E. Sherman. 23 Yale Law Journal 129 (Dec.). 


“To enact legislation necessary to place the 
new order on a working basis as vacancies occur 
in the Senate through death, resignation, or 
expiration of the senatorial term is the imme- 
diate requirement. The constitutional provision 
embodied in the amendment touching temporary 
appointment to the Senate by the Governor 
through power granted to him by the legislature 
is not without its possible perplexities.”’ 


Copyright. See Patents. 


Corporation Finances. ‘Regulation of Se- 
curities Issues.” By A. U. Ayres. Political 
Science Quarterly, v. 28, p. 586 (Dec.). 

“Since 1908 some of the most backward 
states have stepped to the very front in this 
matter, modeling their laws after the notable 
examples of New York and Wisconsin. Other 
states that have long possessed commissions with 
complete power to fix rates and command 
improvement of service have not yet seen the 
necessity of regulating the issue of securities.” 


“The Plight of the Railroads.” By W. Jett 
Lauck. North American Review, v. 199, p. 42 
(Jan.). 

“Legislation which would assure the proper 
use of railroad capital and safeguard the inter- 
ests of employees and the public should have to 
do with, first, the issues of new stocks and 
bonds, and, second, reorganizations and con- 
solidations. It is not necessary, as it is often 
claimed, to give the Interstate Commerce Com- 
mission power to regulate the issue of new se- 
curities. All that should be required would 
be for Congress to direct the Commission to 
investigate carefully new issues of stocks and 
bonds by the railroads for the purpose of ascer- 
taining how they were marketed, what amount 
of cash was realized, and what was done with 


the cash proceeds. The Commission would then 

in a position to know whether the securities 
had been properly floated and could take these 
facts under consideration in future rate cases, 
Publicity given to these investigations by the Com- 
mission would also force the railroads to market 
their securities properly. Otherwise, market 
values would slump and investors would have 
no confidence in the management.” 


Due Process of Law. See Legal History. 


Elections. “State Assumption of Nomina- 
tion and Election Expenses.” By Simeon E, 
Baldwin. 23 Yale Law Journal 158 (Dec.). 


“The cost of the necessary postage, under 
such laws, is, of course, very considerable. 
This has led Michigan to forbid the mailing of 
campaign cards, or other political advertising 
matter, though they can be otherwise distri- 
buted, within certain limits of size. She also 
probibits advertising by the publication of 
purely campaign newspapers. . . . 

“It seems to me... that for whatever 
the state may . . . pay out, it should partly re- 
imburse itself by refusing to put any name on 
the official election ballot, unless paid a registra- 
tion fee proportionate to the number of votes 
cast for the office in question at the last election. 
Without seeking to make these fees so large 
as fully to indemnify the public treasury, they 
should be large enough to discourage nomina- _ 
tions not proceeding from leading parties or 
schools of political thought, but representing 
merely personal ambitions.” 


“Nominating Conventions: Their Validity 
and Organization.’”” By James M. Kerr. 77 
Central Law Journal 458 (Dec. 19). 


A statement of the case-law applying to this 
subject. 


Equity. “The Right to Follow Money 
Wrongfully Mingled with Other Money.” 
By Austin W. Scott. 27 Harvard Law Review 
125 (Dec.). 

A valuable exposition of the two remedies 
between which the person wronged may choose 
to recover his share of the commingled fund, 
namely the equitable lien remedy and the con- 
structive trust remedy. 


Express Companies. ‘The Express Charges 
Prescribed by the Interstate Commerce Com- 
mission.” By Arthur S. Field. American 
Economic Review, v. 3, p. 831 (Dec.). 

“It looks very gloomy for the future of the 
express companies as carriers of small parcels. 
But they have an unexploited field to develop, 
without important competition, in the matter 
of an expeditious freight service with pick-up 
and delivery, and in the matter of purchasing 
and selling agents in retail distribution of goods.” 


Foreign Jurisdiction. See Conflict of Laws. 
Garnishment. See Conflict of Laws. 
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General Jurisprudence. ‘‘Justice Accord- 
ing to Law; II.” By Professor Roscoe Pound. 
14 Columbia Law Review 1 (Jan.). 

In the first instalment of this discussion 
Professor Pound dealt with ‘‘justice without 
law” and “justice according to law”; he here 
treats of “legislative justice’ and “executive 
justice,” and a third instalment is to follow. 

Of “legislative justice” he observes, after 
enumerating various defects (pp. 11-12): 

“Are there any advantages in the adminis- 
tration of justice by legislative bodies to be 
set over against the foregoing defects? The one 
advantage claimed for it is that it is more re- 
sponsive to the popular will. Similarly, in 
recent agitation for direct popular justice in 
certain cases, the advantage is claimed that 
justice will be made more immediately and com- 
pletely expressive of the popular will. The 
confusion of will and impulse involved in this 
claim has been remarked repeatedly. But 
another consideration is of more weight. It 
must be borne in mind that the psychology 
of such tribunals is to a great extent the psy- 
chology of a crowd or mob. In a court, long 
habit, training, tradition, and the critical 
scrutiny of a learned profession keep down the 
tendency to throw off individual responsibility, 
to abdicate individual reason and to yield to 
suggestion and impulse. In a large body not 
so trained and without judicial habits, we 
should expect, and experience shows that we 
must expect, many of the characteristic phe- 
nomena of what psychologists call the mob 
mind. Moreover, administration of justice by 
large bodies of this sort, along with or in the 
intervals of political business, is necessarily 
cumbersome and expensive. In sum, legislative 
justice is uncertain, crude at its best and capri- 
cious at its worst, cumbersome and expensive, 
with no corresponding advantages. Hence 
from the Twelve Tables to modern constitu- 
tions men have agreed in prohibiting it. The 
provisions of modern constitutions in this 
respect represent more than the influence ot 
eighteenth-century theory. They represent a 
universal experience of the ills involved in legisla- 
tive justice.” 

Of ‘‘executive Professor Pound 
says (pp. 24-25): 

“Granting that administration should be 
left to administrative officers, what are the 
advantages of executive justice in the deter- 
mination of ordinary controversies and the 
application and enforcement of the rules of 
private law? Those which are claimed for it 
are those which are claimed for justice without 
law; directness, expedition, conformity to the 
popular will for the time being, freedom from 
the bonds of purely traditional rules, freedom 
from technical rules of evidence, and power to 
act upon the everyday instincts of ordinary men. 
Obviously, therefore, its defects are those of 
justice without law, and need not be repeated. 
A few points, however, deserve especial emphasis. 
Directness and freedom from forms and from 
traditional rules have disadvantages as well 
as advantages. Forms serve a useful purpose 
in the administration of justice so far as they 
compel deliberation and by so doing guard 
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against suggestion and impulse and ‘mob mind’ 
and insure the application of reason to the 
cause in hand. Again, where laws are adminis- 
tered by laymen without conscious attempt to 
work out a system of reasoned interpretation 
and application, the results are quite as un- 
satisfactory, though in another way, as when 
they are administered with pedantic narrowness 
by lawyers. Thus in the administration of 
workmen’s insurance in Germany, a _ serious 
defect has developed in the tendency of the ad- 
ministrative Insurance Court to ‘regard itselt 
rather as a body charged with the administra- 
tion of a charity than as a judicial body charged 
with the construction and the administration 
of a legislative act.’ (Bohlen, Workmen's 
Compensation, 34.) This is even more true 
where decision of controverted questions of 
fact is involved. A rational method of de- 
termining such questions is no more to be at- 
tained by turning them over to the unfettered 
common sense of a lay magistrate than by the 
other extreme of imposing an unreasonable 
burden of technical rules upon the trained judge. 
Yet if we are to go to extremes, the advantage 
lies with judicial justice, however hampered, 
since at least its course may be predicted and 
the technical rules which obstruct its course 
may be mastered. In a modern state, executive 
justice, beyond what is involved in a proper 
balance between law and administration, is 
an evil, even if sometimes a necessary evil. 
It has always been, and in the long run it always 
will be crudé and as variable as the personalities 
ot officials.” 

“Some Principles of Legal Evolution.” By 
William M. Blatt. 23 Yale Law Journal 168 
(Dec.). 

The writer’s doctrine of the law-making 
forces, i. e. the social groups whose balanced 
pressure sustains the law and makes it effective 
(see his recent article in the American Law 
Review, 25 Green Bag 520), is here re-asserted. 
In a thought-provoking discussion he puts 
forward some pungent criticisms of the existing 
legal order, and presents many problems of 
the day, such as an accused person’s privilege 
of testifying, in a new light. 

See Legal History. 


Government. ‘The Cost of Government in 
Minnesota.’”’” By Edward Van Dyke Robinson. 
American Economic Review, v. 3 p. 815 (Dec.). 

“The Minnesota figures seem to show that as 
cities grow larger, wealth increases practically 
twice as fast, on the average, as the per capita 
cost of municipal government.” 

See Constitutional Amendments, 
Immigration. 

Guardianship. ‘The Debt of the Modern 
Law of Guardianship to Roman Law.” By 
Professor Charles P. Sherman. 12 Michigan 
Law Review 124 (Dec.). 

“The power of a guardian is that form of 
family power which ordinarily takes the place 
of paternal power when there is no one to exer- 
cise the latter. It was originally at Rome but 
an extension of the paternal power. In this 
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respect the conception of guardianship is different 
in English law, — English guardianship rests 
on the principle of protecting the bodily and 
mental immaturity of youth.” 


Immigration. “Immigrants in Politics: 
The Political Consequences of Immigration.” 
By Professor E. A. Ross. Century, v. 87, p. 392 
(Jan.). 

“The clashings that arise from the presence 
among us of many voters with medieval minds 
are sheer waste of energy. While we Americans 
wrangle over the old issues of clericalism, sep- 
arate schools, and ‘personal liberty,’ the little 
homogeneous peoples are forging ahead of us 
in rational politics and learning to look pityingly 
upon us as a chaos rather than a people.” 


Impeachment. “The Law of Impeach- 
ment.” By Willis A. Estrich. 20 Case and 
Comment 454 (Dec.). 

“It seems to be well established that it is 
not necessary that the accused official shall have 
been guilty of an offense that would render him 
subject to an indictment. This is the position 
taken by the leading students on the subject 
of impeachment.” 


International Obligations. ““Mexico’s 


Responsibility Internationally.” By Jackson 
H. Ralston. 2 Georgetown Law Journal 1 (Dec.). 


“The incidents of war do not entitle one to 
relief. Immense loss may be otcasioned to 
business through its interruption because of 
inability to procure employees, the destruction 
of a market, etc., and the sufferer is entitled 
to no compensation. This consideration will 
prevent the recovery internationally of large 
amounts of money which might otherwise be 
claimed on behalf of American mine owners and 
similarly situated . . . . Some qualifications are 
to be placed upon this broad statement of prin- 
ciple, for if the claimant’s property be taken 
expressly for military purposes, recovery may 
be had.” 


Interstate Commerce. 
Finances, Intoxicating Liquors. 


Intoxicating Liquors. The December issue 
of Case and Comment (v. 20, no. 7) contains 
these articles: 

“Legislative Regulation and Control of 
Intoxicating Liquors,” by Howard C. Joyce; 
“Interstate Commerce in Liquors,” by Thomas 
Lee Woolwine; ‘“‘Licenses to Manufacture and 
Sell Intoxicating Liquors Unconstitutional,’ 
by John Hipp; ‘Legal Aspects of Prohibition,” 
by Herbert C. Shattuck; ‘Enforcement of Laws 
Regulating Saloons in Cleveland,” by David 
E. Green; “Practical Difficulties,’’ by Hon. 
Frank W. Clancy; ‘Soliciting Orders for In- 
toxicating Liquors,” by A. G. Bailey; and 
“Relation of Federal and State Government 
to Liquor Traffic and Regulation of Same,” 
by William H. Hirsh. 


Mr. Joyce says in his opening article: 
“From the border land, on the one hand, of 
no license, to the prohibitory act, on the other, 


See Corporation 


The Green Bag 


there is a wide range and yet any measure, 
from the one extreme to the other, has been 
regarded as valid, subject, of course, to certain 
constitutional provisions applicable to all meas- 
ures passed in the exercise of the police power.” 


Jury Trial. See Legal History. 


Labor Disputes. ‘‘The Field Before the 
Commission on Industrial Relations.’”” By 
Paul U. Kellogg. Political Science Quarterly, 
v. 28, p. 593 (Dec.). 

“The new commission would do few things 
more clarifying than to re-examine the whole 
trend of judicial decision relating to labor dis- 
putes, and to come forward with constructive 
recommendations. Many of the most one- 
sided decisions, one way or another, are em- 
bedded in the records of the minor courts, and 
only such a resourceful inquiry could get them 
out into the open. Such an authoritative 
presentation could not fail of itself to lift the 
levels of such court proceedings in the future.” 


Legal History. ‘‘Due Process of Law in 
Magna Carta.” By C. H. Mcllwain. 14 
Columbia Law Review 27 (Jan.). 

This is one of the most interesting and illum- 
inating historical papers we have read in a 
long time, and it will tend to revolutionize the 
views of those who read it, with regard to the 
meaning of Magna Carta. Mr. Mcllwain 
concludes a full examination of the historical 
significance of the most noted clause of the 
Charter as follows: 

“If our analysis is correct, we must give up 
the view that the original intent of Magna 
Carta was to guarantee trial by jury to anyone 
or to guarantee anything to all Englishmen. 
We must accept a feudal interpretation of the 
document as the only_one possible in 1215; but 
we may still hold, as our fathers did, that the 
law of the land is there, lex pro tyrannica volun- 
tate, to invert the words of the Waverley annalist, 
and we shall still mean by the law of the land 
substantially what old Roger Twysden meant, — 
‘nothing else but those immunities the subject 
hath ever enjoyed as his owne right perteyning 
either to his person or his goods; and the grownd 
that hee doth so is, that they are allowed him 
by the law of the land, which the king alone can 
not at his owne will alter, and therefore can not 
take them from him, they being as auntient as 
the kingdome itselfe, which the king is to protect.”’ 


“Roman Aequitas and English Equity.”’ 
By Professor Charles S. Brice, B. C. L. Oxon. 
2 Georgetown Law Journal 16 (Dec.) 

“Each system applied universal principle’ 
of morality, and the assumptions upon which 
the claim of the equitable to superiority over 
the legal rule, while not the same in the two 
systems, were at any rate alike in that they were 
in each case false. A queer phenomenon found 
in all soceity is a disinclination to look upon 
the present as a period of moral progress. The 
advocates of change generally urge a return 
to a past-and lost state of perfection, gradual 
return to a state from which the race was lapsed. 
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This is even more striking in ancient and pagan 
communities. ‘ 

“The tendency of the ancients to look back- 
ward instead of forward for the goal of moral 
progress, led the Roman jurists to account for 
the improvement of their jurisprudence by the 
Greek doctrine of the natural state of man — 
a natural society — anterior to the organization 
of commonwealths governed by positive law. 
That the standard of Roman Aequitas was natural 
law needs only to be stated, to show that it 
was false. However, natural law with them was, 
for all practical purposes, something belonging 
to the present, something entwined with existing 
institutions, something which could be dis- 
tinguished from them by a competent observer. 
The test which separated the ordinances of 
nature from the gross ingredients with which 
they were mingled was a sense of simplicity 
and harmony; yet it was not on account of their 
simplicity and harmony that these purer elements 
were primarily respected, but on the score of 
their descent from the aboriginal reign of nature. 

“The standard of English equity was rather 
that of the Christian faith. The Chancellor 
interfered not so much for the purpose of pro- 
tecting the party who suffered damage, as for 
the purpose of preventing the other party from 
inflicting upon himself spiritual injury by his own 
wrong-doing. The theory was that equity flowed 
from the King’s conscience. As Maine says, the 
improvements which had in fact taken place in 
the moral standard of the community were re- 
ferred to an inherent elevation in the moral 
sense of the sovereign.” 


See Guardianship. 


Mexico. See International Obligations. 


Monopoly. ‘The United Shoe Machinery 
Company, I.” By Richard Roe. Journal 
of Political Economy, v. 21, p. 938 (Dec.). 

_ A study in the economics of industrial organ- 
ization. 

See Corporation Finances, Unfair Competition. 


Negotiable Instruments. See Uniformity 


of Law. 


Patents. ‘The Kahn Act: A Criticism.” By 
William Houston Kenyon. 14 Columbia Law 
Review 52 (Jan.). 

Of this law, recently enacted by Congress in 
aid of exhibitors at the Panama-Pacific Inter- 
national Exposition, the writer observes: 

“In summary, I would say the new law seems 
to include subject-matter over which Congress 
has no constitutional authority; that it seems 
to take property from one and bestow it upon 
another without due process of law; that it is 
vague and indefinite as to the character of the 
new property rights that it attempts to create; 
that it seems to create a monopoly of trademark, 
copyright and patent property that neither 
depends upon trade use in the one case, nor 
upon authorship or inventorship in the other 
case, and that is foreign to all our fundamental 
conceptions and definitions of that sort of 
property and of its basis in right and reason; 
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that it creates a new species of property without 
governmental grant or control and unevidenced 
by any public record; that it ignores and dis- 
regards the rights of all others than the pro- 
prietors in question; and seems to base the 
latter’s rights upon the actual protection — its 
character and extent — afforded him by the 
laws of foreign countries under unspecified 
registrations, copyrights or patents granted by 
such toreign countries, and thereby would seem 
= introduce utter confusion and unworkability 
ere.” 


Police Power. 
Pensions. 


Professional Ethics. ‘‘Practical Activities 
in Legal Ethics.” By Charles A. Boston. 
62 Univ. of Penn. Law Review 103 (Dec.). 


“It is somewhat astonishing to observe the 
vigor with which the simultaneous movement 
for an improvement in the Bar through all 
agencies has proceeded, like the spread of a 
conflagration, which mysteriously breaks out 
in several places at once, and so, in rapid suc- 
cession, we are treated to the installation of 
severe bar examinations, uniform throughout 
the state, close scrutiny and investigation of 
the character of applicants, the requirement 
of longer periods of study and clerkship, higher 
standards of preliminary education, longer 
terms of active practice at other bars in the 
case of attorneys from other states or countries, 
examination of applicants upon the canons of 
professional ethics, legislation rigidly enforced 
prohibiting the practice of law by corporations 
and associations of laymen, and legislation giving 
the Appellate Divisions of the Supreme Court 
complete supervision of the conduct of attor- 
neys, and expressly empowering them to ad- 
minister adequate discipline in all cases of any 
conduct prejudicial to the administration of 
justice. 

“This much has been done by the action of 
the judicial, legislative and executive branches 
of the Government (counting the law examiners 
as a part of the executive). The law schools, 
too, have extended their curriculum and improved 
their methods of teaching; the bar associations 
have gotten active, and the Appellate Division, 
particularly in the First Department (New York 
County) is efficiently supplementing their 
efforts.” 

In this paper, which was read before the Law 
Association of Philadelphia last November, 
Mr. Boston gives an extended summary of the 
work of the ‘‘Legal Ethics Clinic” of the New 
York County Lawyers Association, among 
other agencies of a similar kind. 


Property. ‘‘The Hereditary Transmission 
of Property.” By Andrew Carnegie. Century, 
v. 87, p. 441 (Jan.). 

“The best use of wealth, indeed the only 
highly creditable use in my opinion, is in ad- 
ministering it during the lifetime of its possessor 
for the benefit of all poor, creditable, respectable 
citizens. .. And this wealth, passing through 
the hands of the few, can be made a much more 
potent force for the elevation of our race than 


See Legal History, Teachers’ 
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if distributed in small sums to the people them- 
selves.” 


Public Service Corporations. See Cor- 
poration Finances, Express Companies, Rail- 
ways. 


Railways. ‘Uniform Methods of Railway 
Accounting.” By Frank Nay. Journal of 
Political Economy, v. 21, p. 881 (Dec.). 


“It is a matter of some regret that the Inter- 
state Commerce Commission has not employed 
more men who have had actual railroad account- 
ing experience, or has not done the next best 
thing — given heads of departments who have 
not had actual experience the benefit of the 
opportunity to inspect the accounts of carriers 
in their details.”’ 

The author criticizes the failure of the 
Commission to prescribe percentages of depre- 
ciation, and “its apparent indifference concern- 
ing the large number of railroads operating up- 
ward of 50,000 miles of railroad which made no 
charge to operating expenses for depreciation 
of equipment.” 


See Corporation Finances. 


Remainders. ‘Distinction Between Vested 
and Contingent Remainders; II, The New 
York Statutory Distinction Not in Force in 
Illinois.” By Albert M. Kales. 8 Tilinois 
Law Review 309 (Dec.). 

“From an examination of the foregoing 
decisions of the Supreme Court of Illinois the 
profession should be satisfied that there has 
never been at any time any real departure from 
the common law distinction between vested 
and contingent remainders or the failure to 
apply to contingent remainders the common 
law consequences of inalienability and destruc- 
tibility.”’ 


Roman Law. See 


History. 
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Social Reform. See Property, Teachers’ 
Pensions, Workmen’s Compensation. 


Taxation. ‘The Significance of the Wiscon- 
sin Income Tax.” ‘By T. S. Adams. Political 
Science Quarterly, v. 28, p. 569 (Dec.). 

“It is not believed that the introduction of 
the federal income tax will seriously interfere 
with state income taxation. Why should it? 
The federal income tax replaces regressive cus- 
toms taxes, and the state income tax replaces 
defective property taxes. No new burden is 
created.” 


Teachers’ Pensions. ‘“Constitutionality 
of Teachers’ Pensions Legislation (continued).”’ 
By H. L. Wilgus. 12 Michigan Law Review 
105 (Dec.). 


Continuing the very thorough treatment of 
the questions of constitutional law presented 
by the provisions of the proposed Michigan 
act (see 26 Green Bag 37). 
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Unfair Competition. ‘Predatory Price 
Cutting as Unfair Trade.”’ By Edward §, 
Rogers. 27 Harvard Law Review 139 (Dec ). 


The title suggests price-cutting by the original 
producer to ruin competitors, as in the case of 
a corporation like the Standard Oil Company, 
for instance, selling at lower prices in special 
localities to drive independents out of existence. 
Only a special phase of the subject of predatory 
price-cutting, however, is discussed, namely 
that practised by merchants or retailers to the 
injury of the producer in whose goods they trade. 

“It would seem as if an early development 
of the law ought to be in the direction of putting 
a stop to predatory price cutting. Of course 
it must be conceded that the fixing of prices, 
except perhaps in cases of agency or consignment, 
cannot be accomplished by contract or, where 
goods have been sold, by licenses under patents, 
The essence of the situation here under discussion 
is not the propriety, legality or necessity of 
fixing prices. It is in the unnecessary doing 
of an act calculated to injure and resulting in 
injury with respect to that most subtile of prop- 
erty rights, business good will. That such con- 
duct is felt to be a real menace is shown by the 
fact that in at least two widely separated lo- 
calities it has been made the subject of statu- 
tory prohibition. There isa section of the Danish 
Statute dealing with illegal marking of goods 
and unfair trading which expressly forbids 
price cutting, and a recent New Jersey Statute 
is broad enough to cover it. The Tribunal 
of Commerce of Brussels (March, 1905), has 
held certain phases of price cutting to amount 
to unfair trading.” 

Uniformity of Law. “On Uniformity in 
Judicial Decisions of Cases Arising under the 
Uniform Negotiable Instruments Act.” By 
Amasa M. Eaton. 12 Michigan Law Review 89 
(Dec.). 


“It is submitted that it is no excuse or reason 
for omitting to cite the Act where it is in force, 
that the decisions are in accord with its provi- 
sions. It is true the Act, in the main, is but a 
statement in concise form, of well recognized 
principles of the law merchant governing ne- 
gotiable instruments, except in those cases 
where divergent principles previously followed 
in many courts, called for the adoption of one 
principle and all the precedents under it, and 
for the rejection of the opposite or contrary 
principle. But whether the Act follows some 
principle concerning which there is no difference 
of opinion, or whether it follows one of two 
divergent principles and thereby negatives any 
contrary principle hitherto followed in some 
jurisdiction that has adopted the Act, it is con- 
fidently and strenuously insisted that when 
adopted the Act itself is the source and the only 
source of authority, and therefore it should be 
cited and followed and decisions under the same 
sections in cases under the same law are the only 
real precedents. Of course former decisions and 
old text-books may be cited by way of illustration 
or explanation, or to explain the historical de- 
velopment of the principle involved, but the 








real authorities are the provisions of the Act and 
the decisions under it, whether in the state where 
the particular case is being argued or whether 
they be decisions in the courts of other states 
under the same sections of the same uniform 
law. It is only by following this course that 
uniform decisions under a uniform law can bring 
about uniformity throughout the nation. 

“It is a constant subject for marvel that the 
very courts that cite the Act in one case may 
ignore it in the next, although equally applicable. 
This shows that want of knowledge of the ex- 
istence of the Act cannot be offered in explana- 
tion. Surely, by this time, whenever a case 
arises in any court in a jurisdiction where the 
Act is on the statute book, the first inquiry 
should be, what has the Act to say on the law 
of this case, and the next inquiry should be, 
what are the decisions under this Act, in the 
different jurisdictions in which it is in force.” 


Waters. ‘Stream-Water Rights in Illinois.” 
By Elmer M. Liessmann. 8 Illinois Law Re- 
view 324 (Dec.). 

Dealing with the remedy for the invasion 
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of the riparian owner’s right as disclosed by the 
Illinois cases. 


Workmen’s Compensation. ‘‘Workmen’s 
Compensation in the United States: A Review.” 
By E. H. Downey. Journal of Political Economy, 
v. 21, p. 913 (Dec.). 


“The foregoing review has revealed little 
cause for complacency on the subject of work- 
men’s compensation in the United States. The 
laws thus far enacted cover but a fraction of 
the industrial population. Within the score 
of commonwealths to which it is confined, the 
new legislation is defective in scope, illiberal in 
the scale of indemnity, commonly deficient in 
administrative machinery, unduly expensive 
in proportion to the benefits conferred, and, 
for the most part, comparatively ineffectual 
for the prevention of industrial injuries... . 

“Yet, with all its imperfections, the accident 
indemnity legislation of the United States is 
a notable achievement — praiseworthy by con- 
trast with what has gone before, however poor 
in comparison with what has been done else- 
where.” 





Monopolies. Danbury Hatiers’ Case — 
Restraint of Trade by Labor Union. U.S. 

In the famous Danbury Hatters’ case, the 
United States Circuit Court of Appeals at New 
York City affirmed on Dec. 18 the judgment 
of the Connecticut District Court and awarded 
to D. E. Loewe & Co. damages of $272,000 
against the United Hatters of North America 
on the ground that the boycott and conspiracy 
carried on by the union against the plaintiffs 
was a violation of the federal anti-trust Jaw. 

Judge Coxe wrote the opinion and Judges 
Ward and Rogers concurred. Judge Coxe said: 

“That the anti-trust act is applicable to such 
combinations as are alleged in the complaint 
is no longer debatable. The law makes no dis- 
tinction between the classes, employers or 
employees, corporations or individuals. .. . 

“No one disputes the proposition that labor 
unions are lawful,’ said the Court. ‘All must 
admit that they are not only lawful but highly 
beneficial when’ legally and fairly conducted, 
but, like all other combinations irrespective 
of their objects and purposes, they must obey 
the law.” 

Procedure. Judicial Notice of Rules of 
Practice of Other Courts — Municipal Court Act 
of Illinots. Til. 

In Sixby v. Chicago City Railway Co., decided 
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Dec. 5 (reported in Chicago Legal News, Dec. 
27, p. 161) the Supreme Court of Illinois, by 
Cartwright, J., held that the provision of section 
20 of the Municipal Court Act, requiring the 
Supreme and Appellate Courts to take judicial 
notice of the rules of practice in force from time 
to time in the Municipal Court, is void as in 
violation of section 29 of article 6 of the state 
constitution, in that the rules of other courts 
must be made a part of the bill of exceptions in 
order to bring them to the attention of the 
Supreme or Appellate Court; and holding that 
the opinion of the Appellate Court is a part of 
the case, and is the source from which to deter- 
mine the reasons for the decision and the 
judgment. 
The Court said: 


“Section 20 of the Act establishing a Muni- 
cipal Court contains the following: ‘The Su- 
preme Court and the Appellate Court, in cases 
brought to them from the Municipal Court, by 
appeal or writ of error, shall take judicial notice 
of the rules of practice from time to time in 
force in said Municipal Court.’ No rule of 
the Municipal Court was contained in the 
record before the Appellate Court, but it appears 
from the opinion filed that the Appellate Court 
took judicial notice that there was at the time 
in force in the Municipal Court rule no. 8, 
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requiring objections to oral instructions to be 
specific and to be made immediately upon the 
conclusion of the charge and before the jury 
retired. The bill of exceptions recited that to 
the giving of the instructions the plaintiff in 
error, by its counsel, then and there duly ex- 
cepted, but it did not state that the specific 
objection was made immediately upon the con- 
clusion of the charge and before the jury retired. 
It has been settled by many decisions that we 
will look into the opinion of the Appellate Court 
for the purpose of Jearning the questions con- 
sidered and how they were disposed of. Chicago 
Cily Railway Cc. v. Mead, 206 Ill. 174; Penn 
Plate Glass Co. v. Rice Co., 216 id. 567; Ohio 
Oil Co. v. Scott, 241 id. 448.” ° 


Public Officers. Statute Providing for 
Election of Judges by the Legislature — Consti- 
tutionality of Recess Appointments made by the 
Governor to fill Vacancies. Conn. 


The disputed claim of Governor Baldwin of 
Connecticut that he had a constitutional right 
to appoint judges of the inferior courts and 
County Commissioners after the General As- 
sembly had adjourned was upheld by the Supreme 
Court of Errors of Connecticut Dec. 19. 

The question came to the Supreme Court 
as the result of a contest regarding the Hartford 
City police court judgeship between Frederick 
G. Eberle, the Governor’s appointee, and Judge 
Walter H. Clark, 

The Court (Thayer, J.) considered the relation 
of the state constitutional provision for appoint- 
ments by the General Assembly to the provision 
of the Hartford charter declaring that the judge 
of the police court shall hold office for two 
years or “until his successor is duly appointed 
and qualified.” It was the opinion of the Court 
that the term is definitely fixed by the terms of 
the Constitution and that the language of the 
city charter can be of no effect. 

Continuing, the Court said: 

“The remaining question as to the relator’s 
title involves the validity of the statute under 
which he was appointed. It is claimed to be 
unconstitutional so far as it authorizes the 
Governor to fill vacancies in judicial offices. . . . 
The public inconvenience which would result 
from convening the General Assembly to make 
these appointments would be so great as to 
render it impossible that they should be so 
made and to render it impossible to believe that 
the framers of the Constitution or the people 
who adopted it intended that these appoint- 
ments should be made by the General Assembly.” 


Public Service Corporations. Charter 
Grants of Land for Right of Way— Forfeiture 
to Claimanis under Adverse Possession — Retro- 
active Law — Cessation of Public Use.. U.S. 


The interest of three cases decided by the 
United States Supreme Court on Dec. 1 is in- 
creased by the’ dissent of Mr. Justice Hughes in 
each of them, though no dissenting opinion was 
written. Union Pacific R. Co. v. Laramie 
Stock Yards Co., Same v. Snow, Same v. Sides, 
U.S. Adv. Ops. 1913, pp. 101-108. 

In these cases it was decided that a retro- 
spective operation would not be given to an 
Act of Congress of 1912 (37 Stat. at L. 138, 
ch. 181) so drawn as to effect a forfeiture of 
lands held in adverse possession, where such 
lands have been granted as a right of way to 
certain railway companies under Congressional 
legislation. While the statute was not held 
unconstitutional, it was deprived of any opera- 
tion serving to legalize forfeiture, through ad- 
verse possession, of any lands granted. in the 
Acts of 1862 and 1864 incorporating the Union 
Pacific Railway. 

The contention that no Congressional legis- 
lation was necessary to effect such forfeiture, 
and that the title granted to the companies 
for road construction was a fee upon limitation, 
the estate continuing so long as the railroad 
continued to use the land granted for railroad 
purposes and terminating ipso facto upon the 
cessation of such use, was overruled. 

Justices Holmes and Pitney took no part in 
the decision of the three cases. 


Railway Rates. Jntra-siate Raies Ordered 
by State Commission — Congressional Inaction — 
Allegations Essential to Make Out a Case of 
Confiscation. U.S. 


Congressional inaction on the subject was 
said by the United States Supreme Court in 
Louisville & N. R. Co. v. Garrett, U. S. Adv. 
Ops. 1913, p. 48, to leave each state free to es- 
tablish maximum intra-state rates for interstate 
carriers which are reasonable in themselves, 
although the state’s requirements may necessarily 
disturb the existing relation between interstate 
and intra-state rates as to places within zones 
of competition crossed by the state boundary 
line. The Court further held that a case of 
confiscation, entitling a carrier to injunctive 
relief against the enforcement of a rate order 
issued by a state commission, is not made by 
bill that merely alleges that certain losses of 
revenue will result without showing the value 
of the property employed, the expense of opera- 
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tion, or the return which will be permitted under 
the rates prescribed. The appeal of the rail- 
road was accordingly denied. The opinion of 
the Court was written by Mr. Justice Hughes. 


“Republican Form of Government.’’ Po- 
litical Question — Submission of Draft of Pro- 
posed New State Constitution at General Election, 
in a Manner not Provided for by the Existing 
Constitution of Indiana. U. S. 

The Indiana Supreme Court rendered a de- 
cision in July, 1912 (see 24 Green Bag 407) 
enjoining the submission of the draft of a new 
state constitution prepared by the then Governor 
Marshall, to be voted upon at the general 
election in the autumn of that year. The state 
officials who were made defendants in that 
action sued in the United States Supreme 
Court on a writ of error to review the judgment 
of the state court, and the writ of error was 
dismissed, the decision of the Court being pro- 
nounced by Mr. Justice Day. The chief con- 
tention of the plaintiffs in error was that the 
judgment below contravened the federal con- 
stitutional provision guaranteeing a republican 
form of government to every state in the Union. 
On the authority of Pacific States T. & T. Co. 
v. Oregon, 223 U.S. 118 (see 24 Green Bag 205), 
the Court held that no justiciable controversy 
was presented which the Supreme Court could 
review, and the writ was therefore dismissed for 
want of jurisdiction. Marshall v. Dye, U. S. 
Adv. Ops. 1913, p. 92. 


Wills. Inierlineations and Alterations — 
‘“‘Presumptions of Law” and “ Pseudo-Presump- 
tions.” N. Y. 


An interesting opinion was written by Surro- 
gate Fowler of New York County in his decision 
in Matter of Easton (reported in New York 
Law Journal, Jan. 20). In this case a holo- 
graphic will with interlineations made in the 
testator’s own handwriting, and with the same 
ink and apparently the same pen, satisfied the 
Court that the interlineations had been made 
by the testator himself before the execution, 
and the will was accordingly admitted to pro- 
bate with these interlineations. 

The history of the presumption that inter- 
lineations in a will were made subsequent to 
execution was reviewed at some length, and 
the Surrogate continued: 

“The examination which I have made of 
the origins of the presumption in question 
leads to a very great doubt in my mind whether 
or not there is in the jurisprudence of this state 
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any well-settled presumption that interlinea- 
tions or alterations in a will in the absence of 
all proof, are made atter execution. But happily 
I am not left to my own imperfect deductions 
in this matter, for the Court of Appeals in 
Crossman v. Crossman (95 N. Y. 145) has, as 
before stated, confirmed my doubt, as has 
Matter of Dake (75 App. Div. 403). That the 
rule involved in the so-called presumption is 
now doubted even in England is apparent from 
the sed conira nearly always put against Cooper 
v. Bockett (4 Moo., P. C. C. 419) in books of 
some authority (Beale’s Cardinal Rules of 
Interpretation, 610; Mortimer on Probate, 210). 
That in some cases the burden will be on pro- 
ponent, or on the legatee or the devisee claiming 
under it, to explain an alteration in a testament- 
ary script is undoubted law. But this rule is 
not at all the same thing as the naked pre- 
sumption invoked in this proceeding. At 
common law unexplained alterations in a will 
were presumed to have been made before exe- 
cution, as already stated. 

“But if there is in modern law a presumption 
that unexplained alterations in wills are made 
after execution, it belongs in any event to that 
class of indeterminate presumptions known to 
common lawyers as “disputable presumptions,” 
and to the Civilians as “presumptiones juris.” 
The only true presumptions at common law are 
‘rrebuttable presumptions,” called by the Ci- 
vilians ‘‘presumptiones juris et de jure.” In- 
controvertible presumptions are not presump- 
tions, but rules of substantive law. The main 
characteristic of a rebuttable presumption is 
of course, that it is rebuttable. It is very ob- 
vious that when the exceptions to the applica- 
tions of this kind of presumption under consid- 
eration are more numerous than the applica- 
tions, it is a pseudo presumption or one not 
ripe to be regarded as a “presumption of law.” 
Lord Hatherley admirably said on this point 
in Williams v. Ashton (1860, 1 J. & H. 115, 118): 
‘I do not think that it is quite a correct mode 
of stating the rule of law to say that alterations 
in a will are presumed to be made at one time 
or another. The correct view is that the onus 
is cast upon the party who seeks to derive an 
advantage from an alteration in a will, to adduce 
some evidence from which a jury may infer that 
the alteration was made before the will was 
executed.’ This the Surrogate understands 
to be an eminently correct statement of the law, 
touching the point involved in this matter now 
before him, and one as applicable to our law as 
to that of England.” 
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THE PRACTICE OF LAW BY LAW 
PROFESSORS 


HE boundary which separates the 

general practice of law from the 
teaching of law is so obscurely defined 
that a law professor should not be 
too hastily condemned for any indis- 
cretion committed as the result of 
a failure to draw the line sharply be- 
tween teaching and practice. In the 
absence of a rule or convention which 
denies to a law professor the privilege 
of practising, or sets up specific limita- 
tions to his activity at the bar, it be- 
comes easy for him to confuse the two 
vocations, so that the public finds it 
hard to determine whether he is act- 
ing in the capacity of law professor or 
in that of counsel. The position may 
be not the less equivocal because his 
attitude on large or industrial economic 
questions is one of such integrity that 
he is not aware of any conflict between 
two different groups of interests. In 
such a case, though the suspicion that 
the professorship is being used merely 
for the furtherance of some _ ulterior 
object may be unwarranted, it becomes 
exceedingly difficult for the man who 
occupies the ambiguous position to 
guard against any impropriety. Such 
a situation of course cannot be tolerated 
by a law school careful of its reputation, 
but the system rather than the man is 
to be held, at least partly, responsible, 
for so soon as law teachers are permitted 
to engage in the private practice of law 


the law school runs a certain danger 
of compromising its standards. The 
danger may not be great, as the ex- 
perience of American law schools has 
proved, but it nevertheless always exists 
so long as teachers are not admon- 
ished, by rule or custom, that they must 
not devote more than a relatively 
small amount of their time and energy to 
legal practice. 

The case of Professor Wyman, on 
whose personal character the episode 
has left no stain, cannot fail to suggest 
the question how far the law teacher 
should be permitted to engage in the 
practice of law. What we consider a 
classic discussion of this subject appeared 
in 25 Harvard Law Review 253 (Jan. 
1912), where the view was expressed 
by Mr. Albert M. Kales, with Dean 
Thayer’s concurrence, that “if the law 
teacher is to practise at all, he must 
rigidly exclude all client-caretaking.”’ 
That is, the law teacher’s practice must 
consist solely of work undertaken for 
other lawyers. ‘‘He must have cases 
and not clients.’’ Such a rule excludes 
work undertaken by a law teacher as 
special counsel of a corporation. This 
consideration alone might have been 
sufficient to justify the action of the 
Harvard Corporation in accepting Pro- 
fessor Wyman’s resignation. 

There is however another rule, which 
perhaps fits the case more squarely, 
and it is one about which Mr. Kales 
rightly assumes there should be no dis- 
pute. “Shall the law teacher be a 
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practitioner who supports himself by 
his practice and incidentally teaches 
in the law school?” he asks, and he 
answers the question as follows: “I 
assume that question is finally deter- 
mined in the negative, and that when 
the law teacher is such a practitioner, 
the problem is to get him out of the law 
school or to separate him from his 
practice.” 

The action of the Harvard Corpora- 
tion deserves to be treated by the law 
schools of the country with all the respect 
due to a precedent that may guide 
them in handling problems arising from 
outside activities of their law teachers. 
Let it serve as a precedent establishing 
the rule that law teachers should have 
only professional colleagues for clients, 
and should subordinate the work of 
giving opinions to other lawyers, or of 
arguing difficult points of law for them 
in appellate courts, to their duties as 
teachers, so that there shall be no sus- 
picion that they are not giving undivided 
service to the schools with which they 
are connected. 

Under such limitations, the custom 
of allowing law teachers to engage in a 
restricted line of practice will be salu- 
tary, tending to make many law teachers 
more efficient in their chosen vocation, 
though obviously not to be enjoined on 
all of them, owing to the differences 
of temperament and special purpose 
which render one man’s meat another 
man’s poison. 


““EUGENIC” LEGISLATION , 


HAT is the use of trying to pass 
legislation setting up standards 

so far in advance of public opinion that 
they cannot possibly be realized? The 
so-called ‘‘eugenic’’ legislation is a case 
inpoint. The more enlightened element 
of the community would doubtless 
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welcome any legislation in the interest 
of medical progress, just as it would 
approve of any measure designed to 
elevate the public taste. Scientific 
legislation, however, stands on the 
same footing as esthetic legislation. 
Just as the courts, in passing on the 
“billboard’’ question, have maintained 
that private property may not be in- 
terfered with through considerations 
of public esthetics, they are bound 
to hold that health legislation based 
on the latest achievements of medical 
science and representing the views of 
only a small minority-violates the Four- 
teenth Amendment of the Constitution. 

It would no doubt be possible for 
the state, by pursuing sufficiently drastic 
methods, to stamp out many terrible 
diseases. Where there is no serious 
limitation of the freedom of the indi- 
vidual, as in the case of compulsory 
vaccination for instance, the public 
will acquiesce in such attempts and the 
courts will hold them constitutional. 
But where burdensome restrictions on 
personal liberty are imposed, and the 
general public are slow to be convinced 
that such regulations are necessary to 
the common welfare, as they are usually 
slow to be convinced when they are 
personally affected by the legislation, 
the courts can hardly avoid taking the 
position that the police power is being 
stretched to undue lengths and that 
property is being taken without due 
process of law or the equal protection 
of the laws denied. 

In the present state of public opin- 
ion health legislation designed to further 
an advanced so-called ‘‘eugenic’’ stand- 
ard is wholly impracticable. It is, 
however, feasible to enact legislation 
designed to promote sounder marriages, 
for the public, up to a certain point, 
will support measures which aim to 
check the spread of infectious disease, 
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and will approve of a certain amount 
of hygienic regulation of marriage. 

It would be futile for the legislature 
to insist that marriage be licensed only 
between persons absolutely free from 
communicable disease, for that would 
revolutionize the customs of the com- 
munity and impose an intolerable burden 
of costly medical tests. No law should 
go further than merely to prohibit mar- 
riage between persons found, on a simple 
medical examination, to be clearly 
physically unfit for the marital relation, 
the burden of proof being not on the 
applicant to show himself fit for marriage 
but on the state to prove him unfit. 
Even then there would be difficulties in 
the effectual administration of such a 
law, with strict justice to all parties 
concerned. Nor could the law become 
effective without drastic penalties pro- 
vided for its violation, and without 
changing a portion of the law relating 
to common law marriages, for cohabi- 
tation between those physically unfit 
should not be legalized but made a 
crime. 

Furthermore, the objection often made 
that a law of this kind would tend to 
promote irregular sexual relations may 
be treated as recognizing the existence 
of a problem that should be dealt with 
in any well considered scheme of legis- 
lation, and would need to be included 
in any comprehensive system of reg- 
ulation. It seems doubtful whether any 
law could be so drawn as to give much 
satisfaction in its practical working. 
Whether the advantages of a more 
rigorous marriage license law might be 
made to more than offset some of these 
shortcomings remains to be seen. If 
a statute could be so framed that its 
faults would be only negative, a law 
which represented but a feeble attempt 
in the direction of a higher standard 
of social hygiene would seem to be 
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better than no law at all. <A law better 
drawn than the abortive Wisconsin stat- 
ute, seeking to accomplish less and to 
to accomplish it more effectively, would 
have a good chance of vindicating the 
principle of care in the drafting of bills 
which Wisconsin has momentarily suf- 
fered to fall into desuetude. 


THE LAWYER IN LITERATURE 


[* connection with what Mr. 

William Allen Wood said in his 
article in these pages last month, about 
his having failed to find the lawyer 
presented in his true light in any novel 
or drama he had known, Law Notes 
(London) has an interesting paragraph. 
Referring to a certain recent assertion 
that no passage laudatory of a lawyer 
can be found in English literature, it 
says: 

As many pointed out, Crabbe and Borrow 
both praise lawyers. Moreover, is not Dickens’ 
Mr. Perker in reality laudatory? Mr. Perker 
is what the ladies call ‘‘a dear old thing.’’ Then, 
as the Globe points out, what about the great 
Dr. Johnson? “Lawyers,” said Dr. Johnson, 
“‘know life practically. A bookish man should 
always have them to converse with. They have 
what he wants.’’ His own associations with 
the legal profession were certainly not wanting 
in intimacy, for Boswell was a member of the 
Bar, and Hawkins, his other biographer, who 
was also one of his executors, was an attorney. 
He thought, indeed, so highly of the profession 
that he wished he had joined it. ‘‘Sir,”’ he said 
to Boswell, ‘it would have been better had I 
been of a profession. I ought to have been a 
lawyer.”” “I do not think, sir,’’ Boswell re- 
marked, ‘‘that it would have been better, for 
we should not have had the English Dictionary.” 
“But you would have had reports,”’ replied the 
Doctor. At one time, indeed, Johnson did 
seriously think of studying the law. 


JUDICIALLY DETERMINED 


South Dakota correspondent sends 

us the following: 
“It was in a Black Hills court. Time, 
frontier days. Case, State of South Dakota 
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v. Peter Larson. Charge, grand larceny, 
of the ‘doctored-brand’ variety. 

“All day long the prosecuting attor- 
ney, who was something of an old 
legal fossil, had, like the football hero, 
‘wandered round the end,’ but had 
never quite managed to strike the 
centre of his case. The defendant’s 
attorneys were alert and taking every 
possible advantage of the missteps of 
the prosecution. The Court, with ill- 
concealed disgust at the lumbering 
method, or lack of method, on the part 
of the prosecutor, had from time to 
time taken a hand in the state’s case. 
This course, instead of gaining the 
gratitude of the state’s attorney, aroused 
his ire. Finally the Court assisted in 
framing a question directed at a witness, 
so as to forestall an objection from the 
defense. 

““The Court must think that I 
don’t know how to examine this wit- 
ness, ’’ blurted out the prosecutor. 

“ ‘The Court thinks the prosecuting 
attorney is not only ignorant but also 
egotistical,’ ’’ snapped the judge. 

“ ‘Is that a—a judicial determination 
of the Court?’ ’’ stammered the old 
prosecutor, somewhat taken aback. 

“ “If the matter was properly before 
this Court, it would certainly so hold. 
Proceed with the case.’ ”’ 


GETTING AT THE FACTS 


IMPS Powell, a negro of the Southern 
type, was suing one of the big coal 
companies for personal injuries and an 
insult to his feelings by a mule bumping 
against him in a gloomy corridor of 
mine 25. Jimps testified that the only 
signals the mule knew were “Gee” 
and ‘‘Haw.” 
“Isn’t this the way you got hurt, 
Jimps?”’ asked Senator W. C. Goodson 


on cross-examination: ‘‘you were in 
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the back end of the front car and were 
not watching or paying attention to 
what you were doing?” 

“Oh, Lawd!’’ cried the negro; “‘fer- 
give dat man fer the way he talks.” 

‘“‘Answer my question, sir!”’ 

“‘No, sah! No, sah! No, sah! Hit 
wasn’t nuthin’ lak you say hit was. 
Lawd! Lawd! Lawd! How cum you 
to think dat?” 

“Didn’t you holler ‘Gee’ to that mule?” 

“‘Dat’s all de words he knows — Gee 
and Haw. Yis, sah. His eddicashun 
stops right dar.”’ 

“Didn’t you yell ‘Gee!’ and cause 
that mule to turn?” 

“‘Lookee heah, Mister,’’ said Jimps 
in a conciliatory tone, ‘I didn’t come 
heah to git into no argymint wid you. 
I knows dat mule from childhood — 
the mule’s childhood — and when you 
tells it ‘Gee’ it does dataway, and when 
you says ‘Haw’ it goes some oder way, 
lak dat.” 

“Aren’t you going to answer my 
question?” severely. 

“Yis, sah! Yis, sah! 
no fuss.”’ 

“What was my question?” 

“You wanted to know which way de 
mule went when you says Gee-Haw.” 

‘‘What way does it go when you say 
Gee-Haw?”’ 

“Bof ways.” 

“Up and down, or east and west?” 
satirically observed the examiner. 

“Yis, sah; when you says Gee hit 
goes over to dat side, and when you 
says Haw hit goes to t’other side. 
Dat’s all hit knows. You converse 
wid a mule in the pit same as you does 
outside plowin’ corn.” 

“How long you known that mule, 
Jimps?”’ 

“Ever since hit was a baby.” 

“What’s its name?” 

““Mouse.”’ 


I don’t wants 
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“How'd you happen to call it that?” 

“’Cause hit ain’t big enough to call 
hit Rat.” 

“All right, Jimps,’’ said Senator Good- 
son, ‘“you can Gee—Haw.” 

_“Thank you, sah,” said the negro, 
leaving the stand; “if you wants any 
more hallucination on pints about minin’ 
I’ll come back.” 


HINDU NATIVE JUSTICE 


N Englishman in the Civil Service 
in India relates this curious tale 
of Hindu native justice. 

Four Hindus, partners in business, 
bought some cotton bales. That the 
rats might not destroy the cotton, 
they purchased a cat. They agreed that 
each of the four should own a particular 
leg of the cat, and each adorned with 
beads and other ornaments the leg thus 
apportioned to him. The cat, by an 
accident, injured one of its legs. The 
owner of that member wound around 
it a rag soaked in oil. The cat, on going 
too near the hearth, set this rag on fire, 
and being in great pain rushed in among 
the cotton bales, where she was accus- 
tomed to hunt rats. The cotton there- 
upon took fire and was burned. 

The three other partners brought 
suit to recover the value of the cotton 
against the fourth partner, who owned 
this particular leg of the cat. The 
native judge examined the case. 

“The leg that had the oiled rag on it 
was hurt; the cat could not use that 
leg; in fact, it held up that leg and ran 
with the other three legs. The three 
unhurt legs, therefore, carried the fire 
to the cotton, and are alone culpable. 
The injured leg is not to be blamed. 
The three partners who owned the 
three legs with which the cat ran to 
the cotton will pay one-quarter of the 
value of the bales to the partner who 
was the proprietor of the injured leg.” 
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QUALIFICATIONS ae SUCCESS AT THE 


HE Lord Chancellor, in his address in 

Edinburgh on “The Conduct of Life,” 
recalled the advice which one of the most 
famous of his predecessors gave to young men 
anxious to succeed at the bar. “They must 
make up their minds to live like a hermit and 
work like a horse,” said Lord Eldon, whom, by the 
way, Lord Haldane can claim as an ancestor 
as well as a predecessor. 

Another saying of Lord Eldon’s, which the 
Lord Chancellor did not recall, has never (says 
the Globe) been approved by restaurant-keepers 
in the vicinity of the courts. ‘‘Nothing,’’ re- 
marked Lord Eldon,“ does a young barrister 
so much good as a little starvation.” The 
value of poverty at the bar has been stated by 
other lawyers who have long ceased to require 
or enjoy it. Erskine, when asked to say what 
was the best qualification for success at the bar, 
replied, ‘‘Not to possess a penny.”” Sir Edward 
Clarke, when he was entertained by the Hard- 
wicke Society a few years ago, expressed the 
same idea rather more guardedly. ‘The young 
barrister,’’ he said, ‘‘should have a great deal 
of ambition, very little money, and be very much 
in love.” Sir Edward Clarke must have set 
some young ladies wondering whether they are 
loved as passionately as they deserved to be. 

Recipes for success at the bar are so numerous 
and various that the aspirant to the woolsack 
may well feel embarrassed by them. ‘High 
spirits,”’ said Mr. Justice Maule. ‘‘Connections,” 
said the famous Tidd; “‘a barrister starting with- 
out connections is like launching a ship without 
water.’’ According to Lord Russell of Killowen, 
“‘clear-headed common-sense” is the essential 
gift. The present Lord Chief Justice has de- 
clared a ‘wide knowledge of human nature” 
to be the most important quality. ‘Frugality, 
industry, and a good digestion are necessary 
for success at the bar,” Sir Harry Poland has 
said. “Genius is certainly not required for 
success, but good common sense is absolutely 
necessary.” 

The young barrister who has not been be- 
wildered by these different recipes may feel 
rather less confident when he ponders on what 
the late Mr. Justice Wills once wrote: “I have,” 
he said,‘‘ known men achieve high success who 
have not appeared to me to display any special 
aptitude for the work, and I have known many 
other men who, to my knowledge, possessed 
learning, ability, good manners and industry, 
who have failed.” — Law Journal. 
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“WITHOUT BENEFIT OF CLERGY” 


The following verses recently published in 
the Boston Globe give what seems to us an ac- 
ceptable explanation of the meaning of the 
above phrase: 


A Man did say: 

“T am the way,” 

And to the thief 

Who sought relief: 
“This day thou’lt be 
In Paradise with me.” 


They who remain 

In Him retain, 

So it’s been taught. 
That power besought 
By condemned thief 
As his relief. 


And clergy, saintly, 

With liturgy, quaintly, 
When laws were crude, 

And priests were rude, 

Had ‘‘benefit”” monastic 
Over secular law too drastic. 


But culprits great — 

To fix their fate, 

And saintly rites defy — 
Were doomed to die, 
“Without,” ’tis writ, 
“The clergy’s Benefit.” 


Strange law it seems, 
Yet, through it gleams 


The righteous face 
Of pardoning Grace, 
The culprit’s hope 
O’er hangman’s rope. 


Whence it has come 
To any one — 
Convict of crime — 
To seek betime, 

The same relief 
Vouchsafed the thief. 


JoB HERRICK MONTGOMERY. 
Camden, Me. 


FATHER AND JUDGE 


ON. “‘Ollie’’ James, the giant Sen- 

ator from Kentucky, told this 

story of a Kentuckian holding the office 
of trial justice in that state. 

His own son was once brought before 
him on a charge of drunkenness and 
disorderly conduct. His Honor listened 
gravely to the evidence, which estab- 
lished a clear case against the young 
man, and said: 

“The Court will now render sentence. 
You’re fined one cent and costs. The 
Court will remit the costs, and you may 
go home and thank God that your 
father is the judge.” 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiqguities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


Lawyer —‘‘The cross-examination did not 
seem to worry you. Have you had any previous 
experience ?”’ 3 

Client — “Six children.”” — Kansas City Star. 


Counsel for the Defense (to client who has been 
dozing during the verdict) —‘‘Wake up and 
getout. You're acquitted!” 

Accused —“‘Lor’lumme. Wot! Not guilty?” 


— Sydney Bulletin. 


“Edward Everett Hale,” said a lawyer, ‘‘was 
one of the guests at a millionaire’s dinner. 


“The millionaire was a free spender, but he 
wanted full credit for every dollar put out. And 
as the dinner progressed, he told his guests what 
the more expensive dishes had cost. He dwelt 
especially on the expense of the large and beauti- 
ful grapes, each bunch a foot long, each grape 
bigger thena plum. He told, down to a penny, 
what he had figured it out that the grapes had 
cost him apiece. The guests looked annoyed. 
But Dr. Hale, smiling, extended his plate and 
said: 

“‘ ‘Would you mind cutting me off about $1.87 
worth more, please.’ ”’ 

— Chicago Record- Herald. 
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Monthly Analysis of Leading Legal Events 

The month has furnished striking 
evidence of the firm hold which the 
Taft policy of enforced competition 
has taken on the Wilson Administra- 
tion. Two greatcompanies, the American 
Telephone Company and the New 
York, New Haven, & Hartford Rail- 
road, have expressed their willingness 
to conform to the wishes of the De- 
partment of Justice with regard to their 
cutting adrift from various subsidiary 
interests, and it is rumored that other 
large corporations have contemplated 
the similar device of an agreed form of 
decree as a means of avoiding prose- 
cution under the Sherman act. The 
temper of the President’s message ex- 
pected in January was foreshadowed 
in reports circulated during the month, 
which made it clear that legislation would 
be asked for hostile to interlocking direc- 
torates and more sharply defining the 
provisions of the Sherman Act in a man- 
ner which would tend to render every 
restraint of trade presumptively illegal. 
There are indications that the Inter- 
state Commerce Commission has adop- 
ted the Administration’s interpretation 
of the law, and believes that the prac- 
tice of buying out competing lines has 
gone too far and that the finances of 
railroads should be subjected to closer 
scrutiny. 

If photographs may be introduced 
in evidence, there would seem no 
reason why moving pictures should not 
be, when, for instance, the manner in 
which moving machinery is operated is 
material to the issue. In this respect 
an important precedent has been es- 
tablished in the trial of the United 
Shoe Machinery Company in the United 


States District Court at Boston, on 
charges of violation of the Sherman 
Act. In the presence of Judges Put- 
nam, Dodge and Brown, President 
Winslow, the witness, explained the 
pictures of shoe-making operations as 
the film ran. The machine, reel and 
operator were furnished by the defend- 
ant Company, and the lecture lasted 
forty minutes. Instances of the ad- 
mission of moving picture evidence are 
likely to be not infrequent hereafter. 

The outcome of the Schmidt trial in 
New York gives point to the argument 
frequently advanced that juries should 
be permitted to bring in a verdict of 
“guilty but insane.’’ If such a verdict 
had been possible in the Schmidt trial 
it is unlikely that two of the jurors 
would have been for acquittal. 

The Glass-Owen Currency Bill was 
signed by the President on Dec. 24. 
This measure attempts the long awaited 
reform of the currency system that has 
been under consideration for several 
years. The bill has generally been re- 
garded in competent quarters as not 
free from faults, and its passage must 
be regarded as experimental, as it is 
impossible to assert confidently that 
it will achieve everything hoped for 
by its sponsors. The bill, however, was 
greatly strengthened by modifications 
adopted in the final stages of debate, 
many of its more objectionable features, 
such as guaranty of bank deposits, 
being eliminated. In two _ respects, 
chiefly, the success of the new plan is 
uncertain. It is difficult to determine 
whether the dangers of inflation are 
entirely obviated, and whether the com- 
plicated administrative features of the 
act will insure prudent and conservative 
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management. That thecurrency will ex- 
pand under the new system to meet any 
emergency is evident, but whether it will 
contract automatically when the emer- 
gency has passed has given rise to diver- 
gence of opinion on the part of those 
whose judgment is entitled to respect. 
There are similar doubts as to how 
effectively a system which possibly sacri- 
fices too much to attain decentralization 
may be dominated and administered by 
a Federal Reserve Board likely to be 
subject in a measure to political influ- 
ences. It is possible that defects which 
show themselves as time goes on may 
be remedied by slight amendments, but 
it is also possible that they may prove 
too fundamental to be reached by any- 
thing short of wholesale revision of 
the plan by some succeeding Admin- 
istration. 


Personal 


The Rt. Hon. James Bryce, the dis- 
tinguished publicist, jurist, and _his- 
torian, was one of those receiving New 
Year honors, and will be known hence- 
forth as Viscount Bryce. 


Chief Judge Henry D. Harlan, whose 
resignation from the Supreme Bench 
of Baltimore was referred to in these 
pages last month, has been succeeded 
by Morris A. Soper, who took the oath 
of office Jan. 2. 


Fairfax Harrison, the new president 
of the Southern Railway, was born in 
1869 and is a graduate of Yale. He 
practised law in New York until 1896, 
when he entered the service of the South- 
ern road. He is a brother of Francis 
Burton Harrison, the new Governor- 
General of the Philippines. 


Arthur C. Train, well known as a 
criminal prosecutor and author of stories 
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dealing with crime and criminal trials, 
has been appointed an assistant district 
attorney of New York County to suc- 
ceed Charles S. Nott, Jr., who was 
elected to the General Sessions bench. 


Judge Benjamin Barr Lindsey of 
Denver, the “children’s judge’ and 
framer of the Juvenile Court law of 
Colorado, married Miss Henrietta Bre- 
voort, daughter of Mrs. F. J. Clippert 
of Detroit, Dec. 22, in Chicago. Judge 
Lindsey owes much of his success to 
the women of Denver, who have sup- 
ported him enthusiastically each time 
he has been a candidate for office. He 
has been judge of the County Court and 
Juvenile Court in Denver since 1900. 


The Lord Chief Justice of England 
(Sir Rufus Isaacs) has chosen the title 
of Lord Reading of Earley on his eleva- 
tion to the peerage, and in thus choosing 
a territorial name, says the Law Journal, 
“has followed the example of some of 
the most famous of his predecessors, 
such as Lord Mansfield, Lord Ellen- 
borough, Lord Tenterden, and Lord 
Alverstone. Lord Reading is the first 
Chief Justice to be ennobled since 1834, 
when Denman was ennobled. Since 
then Lord Reading’s predecessors have 
possessed the title solely as the result 
of having been elevated to the peerage 
before they were made Chief Justices. 


Former Secretary of War Jacob Mc- 
Gavock Dickinson resumed the general 
practice of law in Chicago on January 
1, after a lapse of more than four years. 
Mr. Dickinson, who received his legal 
training at Columbia Law School, Leip- 
zig and Paris, has opened an office 
in room 800 the Temple. Mr. 
Dickinson began his service as Sec- 
retary of War in 1909, under President 
Taft. Before that time he had prac- 
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tised law in Chicago since 1899. He 
has served on the Supreme bench of 
Tennessee and as assistant Attorney- 
General of the United States. He is 
a member of many of Chicago’s most 
prominent clubs. 





Former President Taft gave the first 
of four lectures in New York City on 
Dec. 11, under the auspices of the New 
York Peace Society, his subject being 
“The Monroe Doctrine: Its _limita- 
tions and Implications.” In it he 
urged support for the Wilson policy, 
saying that we must present a solid 
front to the world in the Mexican 
crisis. The topics of Professor Taft’s 
remaining three lectures are: January 22, 
“Shall the Federal Government Protect 
Aliens in their Treaty Rights?’’; Febru- 
ary 26, ‘‘Has the American Government 
the Power to Enter into General Arbi- 
tration Treaties?’’; March 26, ‘The 
Federative Trend in _ International 
Affairs.” 





Chief Judge Edgar M. Cullen retired 
from the New York Court of Appeals 
at the expiration of his term on Jan. 1, 
under the age law. At a banquet given 
to him at Albany by the county bar 
association, Dec. 17, he said he favored 
the appointment of judges in preference 
to their election. He declared over- 
technicality and an imperfect jury 
system to be responsible for many 
alleged miscarriages of justice for which 
the bench is wrongly held responsible. 
Referring to the Thaw case, he said, 
“The whole responsibility for the miscar- 
riage of justice in this case was due to 
the action of the jury.”’ Judge Cullen 
has opened offices for the practice of law 
at 111 Broadway, New York City. 





Hon. James Madison Morton, LL.D., 
of Fall River, resigned from the 


Massachusetts Supreme Court on Dec, 
15. Mr. Justice Morton had been 
a member of the court for twenty- 
three years and retires on a three- 
quarters salary, or $8000 a year, for 
the remainder of his life. He has been 
the oldest member of the court. Goy- 
ernor Foss nominated Dean Ezra Rip- 
ley Thayer of Harvard Law School for 
the vacancy, but Mr. Thayer, after 
repeated urging, declined the appoint- 
ment, considering that he could perform 
a greater public service by retaining his 
connection with the law school. Gov- 
ernor Foss then nominated Superior 
Court Justice John Crawford Crosby, 
of Pittsfield. Mr. Justice Crosby, who 
was inducted into office Jan. 12, was 
appointed to the Superior Court in 1905 
to fill the vacancy caused by Mr. 
Justice Aiken’s promotion to succeed 
the late Chief Justice Mason. He is 
a graduate of Boston University Law 
School and has served in both houses 
of the state legislature and also in 
Congress (1891-3). 





The Trial of Schmidt 


The trial of Hans Schmidt, who con- 
fessed that on the night of Sept. 2, 
while he was a priest connected with 
St. Joseph’s Church in West 125th 
Street, New York City, he killed Anna 
Aumuller, dismembered her body, and 
sank it in the North River, began Dec. 
8, before Judge Warren W. Foster in 
Part V. of General Sessions. The trial 
developed into a contest between the 
alienists for the prosecution and the 
alienists for the defense. A woman 
had been brutally killed and there was 
no denial that the man at bar killed her. 
To save him from the electric chair 
but one plea was offered —the plea 
of insanity. The medical experts se- 
lected by the defense expressed the 
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view that Schmidt’s actions proved 
mania, and the equally numerous and 
reputable experts of the prosecution 
considered Schmidt to be rather clum- 
sily shamming insanity. With this 
evidence before them, the jurymen 
took many votes, all alike —ten for 
conviction of murder in the first degree 
and two for acquittal on the ground of 
insanity. 

A panel of 200 talesmen had been 
summoned, and of the fifty who were 
examined eight were chosen for the jury. 
Nearly every talesman acknowledged 
that he had formed the opinion that the 
accused man was guilty. Several were 
positive that they could not lay aside 
that opinion and give Schmidt a fair 
trial. The defense used ten of their 
peremptory challenges and the prose- 
cution four. 


The Legislative Drafting Research Fund 


We are fortunately able to give a 
somewhat fuller account of the Research 
Fund for Legislative Drafting at Colum- 
bia, to which we referred in this 
department last month. We quote 
from the Columbia Alumni News the 
following remarks made by Mr. Thomas 
I. Parkinson some time since at the 
Columbia University Club: 


The Legislative Drafting Research Fund 
was organized at Columbia University in the 
spring of 1911, following the acceptance by 
the Board of Trustees of the University of a 
proposal to donate not less than $15,000 an- 
nually for five years for research work in legis- 
lation and public administration. The work 
is conducted under the supervision of an admin- 
istrative board of which Professor John Bassett 
Moore is Chairman. The funds provided for 
the first five years are to be expended in ex- 
perimental work to determine whether the pur- 
poses of the fund justify permanent endowment. 
Seven men, all lawyers, are devoting their entire 
time to the work. In addition to this permanent 


staff, lawyers and law teachers in various parts 
of the country are actively co-operating. 

The work of the fund consists of studies 
in legislation and in the organization and 
procedure of administrative departments and 
the application of the results of these studies 
in the actual drafting of legislative bills for 
committees or members of legislatures, public 
officers, or private organizations. No reforms 
are being initiated or advocated and no propa- 
ganda is being carried on. Questions of the 
wisdom of the policies underlying proposed 
legislation are lett entirely to its proponents. 
The work of the fund consists in trying to 
translate propositions of legislation into con- 
stitutional, reasonably precise, and effective 
statutes. 

Constitutional limitations and statutory con- 
struction are being studied from the con- 
structive point of view, that is, to discover, 
if possible, the means of giving effect to legis- 
lative proposals and yet complying with con- 
stitutional restrictions and observing judicial 
decisions respecting the construction of statutory 
language. 

Because of the fact that most of our legis- 
lation deals with the organization, powers and 
duties of administrative officers or agencies, 
the problem of providing administrative pro- 
cesses or devices likely to result in economical 
and efficient enforcement of statutory pro- 
visions makes necessary a large amount of re- 
search work in public administration. 

The members of the staff are not doing any 
teaching. They are, however, accumulating 
valuable experience and materials in the field 
of political science which may, in the future, 
be of considerable assistance to the teaching 
done at the University. 


Bar Associations 


Massachusetts. — The annual meet- 
ing of the Massachusetts Bar Associa- 
tion at Boston Dec. 22-23, opened 
with exercises held in connection with 
the presentation by the association of 
an oil portrait of Mr. Justice Oliver 
Wendell Holmes to the Social Law Li- 
brary. Hon. George W. Wickersham 
summed up the services of Mr. Justice 
Holmes to the nation, and Chief Justice 
Arthur P. Rugg testified to the warm 
feeling the Massachusetts bench and bar 
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had for Mr. Justice Holmes, who it 
will be remembered was formerly Chief 
Justice of the highest court of the state. 

A banquet was held on the evening 
of the first day, before the regular 
business session was opened. Mr. Wick- 
ersham was the most prominent speaker, 
saying in part: “Throughout the length 
and breadth of this land there is a 
movement on foot—a conflagration — 
threatening the stability of our concep- 
tion of government. It is perhaps not 
surprising that there should exist a 
condition of unrest all over our land. 
In such an emergency the work that 
can be done by a body like this associ- 
ation, or the bar association of any other 
state, is the work of putting on the 
brakes in the right place and preventing 
the destruction of the best form of 
government yet conceived by man. 
The first thing which always comes up 
in such an emergency, or in any emer- 
gency, is the making of new laws. 
Here in Massachusetts no more valuable 
service has been performed by the Jus- 
tices of the Supreme Court than the 
service thay have rendered in advising 
the Legislature as to the constitution- 
ality or non-constitutionality of intended 
legislation.” 

Dean Ezra R. Thayer of Harvard 
Law School told why he had declined 
the appointment to the bench of the 
Supreme Judicial Court offered him 


‘by Governor Foss, and Governor-Elect 


Walsh said he hoped to secure quarters 
for the court in the new addition to the 
State House about to be constructed. 
Alfred Hemenway was another speaker. 

At the regular session of the associa- 
tion a number of highly important 
matters, all relating to the Supreme 
Judicial Court, came up for considera- 
tion. They were: 


ShalJ a bill be introduced by this association 
to provide that all sittings of the full bench 





The Green Bag 


shal] be in Boston at such times as the court 
shall fix by rule from time to time? 

Shall the jury sittings of the Supreme Court 
be discontinued? 

Shall equity sittings of single Justices be 
confined to Boston, or to Boston, Worcester 
and Springfield? 

Shall the equity and other original jurisdic- 
tion of the Supreme Court, except as to writs 
incident to supervision and control of lower 
courts, be transferred to the Superior Court? 

Shall the association recommend that quarters 
be provided for the Supreme Court in the en- 
larged State House? 

The Legislative Committee favored 
changes in the existing system which 
would enable the Supreme Court to 
give its attention more exclusively to 
the functions of a tribunal of final 
appellate jurisdiction. The committee’s 
recommendations provoked much ani- 
mated discussion. The proposition to 
confine the sittings of the full court 
to Boston, in place of the anomalous 
system that has hitherto prevailed, 
a topic considered by the association 
at previous meetings, was substantially 
accepted. The resolution in its final 
form, after the adoption of an amend- 
ment introduced by Moorfield Storey, 
recommended legislation abolishing 
sittings of the full bench outside of 
Boston, except when the Supreme Court 
should otherwise order for good cause 
shown. 

The Legislative Committee’s recom- 
mendation that jury sittings of the 
Supreme Judicial Court be abandoned 
was opposed by Mr. Storey, who said 
that he felt that they were desirable 
and that they occupied little of the 
court’s time, certainly not enough to 
interfere seriously with its work as a 
whole. Hollis R. Bailey was for abol- 
ishing this remnant of jury trial before 
the Supreme Court. 

Thesessions ended withoutany definite 
action on these and other recommenda- 
tions of the Legislative Committee, 








these matters being deferred until the 
president calls another meeting and 
invites lawyers of the state generally 
to attend and discuss them. This 
meeting will not be confined to mem- 
bers of the association. 

Mr. Bailey proposed a_ resolution, 
which was adopted, urging that justices 
of the higher courts of the country 
should meet for an exchange of views 
on practice and methods for their mu- 
tual benefit. 

President John C. Hammond of 
Northampton, in his annual address, 
took for his subject ‘Some Observa- 
tions on the Great and General Court of 
Massachusetts Bay Colony during its 
less than sixty years’ existence, begin- 
ning in 1630.’ He traced the devel- 
opment of judicial procedure to the 
current system. 

Mrs. Mary A. Mahan, of West Rox- 
bury, was admitted to membership, 
the first woman member of the associa- 
tion. 

These officers were elected: Presi- 
dent, Moorfield Storey; Vice-Presidents, 
William H. Brooks, James E. Cotter, 
Samuel K. Hamilton, William H. Niles, 
Herbert Parker, Joseph B. Warner; 
Secretary, James A. Lowell; Treasurer, 
Charles E. Ware; Executive Committee, 
Charles Neal Barney, William A. Burns, 
James B. Carroll, William A. Davenport, 
Frank F. Dresser, David A. Ellis, Fred- 
erick B. Greenhalge, Frederick S. Hall, 
Robert O. Harris, Robert Homans, 
Gardner K. Hudson, Henry F. Hurlburt, 
James F. Jackson, Melvin M. Johnson, 
Thomas J. Kenny, John W. Mason, 
Oliver Prescott, George S. Taft, Ezra R. 
Thayer, John J. Winn, Sydney R. 
Wrightington. 





Nebraska. — President J. J. Halligan 
of North Platte in his address to the 
Nebraska State Bar Association, which 
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held its annual meeting at Omaha Dec. 
29-30, declared himself in favor of 
instituting in the public schools, not 
only a thorough course in American 
history, but an elementary course in 
constitutional law. This, he said, should 
be done in order that the young might 
be better trained for what citizenship 
today requires of them. 

The report of the Committee on 
Legal Education was made by Dean 
W. G. Hastings of the College of Law, 
University of Nebraska. Itrecommended 
that the present system of admitting 
to the bar those who have not finished 
law school, be continued, provided 
they pass satisfactory examinations be- 
fore the state board. T. J. Mahoney 
objected and wanted every man to be 
a college graduate. An amendment 
torequire college training was accordingly 
adopted. 

The association also voted to in- 
struct its legislative committee and legal 
education committee to work before the 
next legislature for a law requiring a 
full four-year course of high school 
training as preliminary to entering a 
law school or the study of law. It 
was also voted that the subject of legal 
ethics should not be left out of the cur- 
riculum. 

O. D. Williams of Neligh introduced 
a resolution asking for a constitutional 
convention of lawyers to prepare amend- 
ments to the state constitution providing 
for several reforms in the judiciary 
system of the state. The resolution 
included the provision that there should 
be a trial of fact but once, and that any 
subsequent appeal should be only on 
law. In counties or cities too large to 
be handled by the county court, 
it was provided in the resolution that 
municipal courts be formed in preference 
to justice of the peace courts. The 
matter was referred to the Legislative 
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Committee and the Committee on 
Judiciary, to be reported upon at the 
meeting next year. 

F. A. Brogan, as chairman of a special 
committee, reported an alarming in- 
crease in the perjury of witnesses in 
court, and said it was the opinion of the 
committee that the judges should have 
more power to see that such offenses 
were punished. He moved that the 
association recommend a law that would 
require cases of supposed perjury to 
be turned over by the district judges 
to the county attorney for full investi- 
gation. The motion followed a recom- 
mendation by the retiring President, 
J. J. Halligan. The matter was referred 
to the Committee on Legislation. 

The annual address, which was de- 
livered by Associate Justice Horace 
E. Deemer of the Supreme Court of 
Iowa, dealt with ‘‘Socialism and Modern 
Industry.”” Among the other papers pre- 
sented was one on “The Status of the 
Profession,”” by Frederick S. Shepherd 
of Lincoln. 

Resolutions on the death of the former 
president, Ralph W. Breckenridge, were 
adopted. 

Officers were elected as follows: Pres- 
ident, H. H. Wilson, Lincoln; Vice- 
Presidents; Judge Conrad Hollenbeck, 
Fremont; Judge E. E. Good, Wahoo; 
M. L. Cain, Schuyler; Secretary, A. G. 
Elck, Omaha; Treasurer, C. G. Mc- 
Donald, Omaha. 





Pennsylvania. — The Executive Com- 
mittee of the Pennsylvania Bar Asso- 
ciation has decided to hold the next 
annual meeting of the association at 
Erie. It is said that the Committee 
on Law Reform will probably submit 
to the association for its approval a 
new practice act in actions at law, which 
if approved, will be introduced into the 
Legislature of 1915. 


Miscellaneous 


A statute prohibiting slavery in the 
Philippine Islands has been passed by 
the Island legislature. The passage of 
the law followed upon the disclosures 
made by Dean C. Worcester, formerly 
of the Philippine Government. It 
provides heavy penalties for all acts 
of involuntary servitude or peonage. 


In Los Angeles County, Cal., the office 
of “public defender’’ has been created. 
The duty of the young lawyer just 
appointed is to act as counsel for per- 
sons accused of crime, and ‘“‘to work 
as diligently in the defense of the ac- 
cused as the district attorney does in 
the prosecution.” 


As a Nobel Peace Prize was not 
awarded last year, the Norwegian Com- 
mittee on Dec. 10 awarded two full 
prizes of about $40,000 each, one to 
United States Senator Elihu Root, the 
other to Senator Henri La Fontaine of 
Belgium, President of the Permanent 
International Peace Bureau at Berne. 





The principal recommendation in the 
first annual report of Attorney-General 
McReynolds is that Congress enact 
that when any judge of a federal court 
below the United States Supreme Court 
fails to avail himself of his privilege of 
retiring at the age of seventy, after 
ten years of service, the President shall 
with the advice and consent of the Senate 
appoint another judge, who shall pre- 
side over the affairs of the court and 
have precedence over the older one. 
“This will insure at all times the presence 
of a judge sufficiently active to discharge 
promptly and adequately the duties 
of the court,” says the Attorney- 
General, adding that some judges “have 
remained upon the bench long beyond 
the time when they were capable of 
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adequately discharging their duties, 
and, in consequence, the administra- 
tion of justice has suffered.”’ 





A remarkable incident occurred at a 
trial in the Superior Court at Boston 
early in December, when a juror said 
in open court that he had changed his 
mind after agreeing to a sealed verdict 
rendered in an accident case. Asked 
by the Court if he had finally agreed 
to the verdict arrived at before the 
jury separated, the juror answered, “‘I 
done it, but I only done it for peace 
sake.’ Judge White refused to record 
the verdict, which was for the defendant, 
and the Supreme Court will now be 
called upon to determine whether it 
should have been recorded notwith- 
standing the juror’s subsequent dissent. 
(Morey v. Boston Elevated Railway Co.) 





The American Society for the Judi- 
cial Settlement of International Dis- 
putes held its fourth conference at 
Washington, D. C., Dec. 4-6, under 
the presidency of Joseph H. Choate, 
who advised action urging President 
Wilson to exert his influence with the 
leading nations to bring about a “‘third 
Hague peace conference in 1915.” Mr. 
Choate declared that there was grave 
danger that there would be no more 
international Hague conferences if this 
one were not held, and he said he 
considered definite action by the United 
States at this time a matter of supreme 
international importance, in view of 
the discriminatory attitude taken by 
this nation on the subject of Panama 
Canal tolls. Governor Simeon E. Bald- 
win urged that the proposed Court of 
Arbitral Justice consist of not more 
than fifteen members and represent the 
different nations classified in groups. 
Addresses were made by Mr. Justice 
Riddell of Toronto, ‘Possibilities 
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Practices of Nations,’ by Robert C. 
Smith of Montreal on ‘‘the Need and 
Advantage of an International Court 
of Justice,’ and by Professor Philip 
Brown of Princeton University on 
“Limitations of Arbitration.” Other 
speakers included James De Witt An- 
drews, Hannis Taylor, Frederic R. 
Coudert, Edwin M. Borchard, Assistant 
Solicitor of the Department of State, 
and Joseph Wheless of St. Louis. The 
following officers were elected: Charles 
W. Eliot of Cambridge, president; Theo- 
dore Marburg of Baltimore, vice-pres- 
ident, and James Brown Scott of Wash- 
ington, secretary. 





Obituary 


Bronson, Major Henry Francis, veteran 
of the Civil War, author and lawyer, 
died just before Christmas at his home 
in Detroit. He was the translator of 
“Love and Mary” from the Italian; 
Balme’s ‘‘Fundamental Philosophy,” 
from the Spanish, and Tarducci’s ‘Life 
of Columbus,” from the Italian. He was 
the author of ‘“The Life of John Sebastian 
Cabot,” ‘Religion of Ancient Craft 
Masonry,” “‘Faith and Science” and 
“Equality and Democracy.” 


Dubois, Edward Church, former Chief 
Justice of the Rhode Island Supreme 
Court, Attorney-General, and member 
of the state legislature, was killed by 
falling down a flight of stairs at his home 
in Providence Jan. 2. He was 65 years 
old. Mr. Dubois was born in London 
where his parents were residing. He 
was educated at the Russell Military 
Academy in New Haven, Conn., and the 
Friends’ School in New Bedford, Mass. 
From the latter city he sailed on a 
whaling expedition. He was admitted 
to the bar in Boston in 1870. He 
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practised for a time in Haverhill, Mass. 
and then went to Providence. He was 
Attorney-General from 1894 to 1897, 
and the following year was elected to 
the lower house of the state legislature. 
After serving one term he was elected 
to the Supreme Court and in 1909 be- 
came Chief Justice. A year ago he 
retired on account of age and ill health. 
In 1910 Brown University conferred on 
him the honorary degree of Doctor of 
Laws. 


Hall, Devere, one of the best known 
members of the Michigan bar, jumped 
or fell from the window of his room in 
a New York hotel Dec. 14. He had 
suffered a nervous breakdown recently. 


Powers, Orlando W., former Asso- 
ciate Justice of the territorial Supreme 
Court of Utah under appointment of 
President Cleveland, died Jan. 2, at 
Salt Lake City. He was born at Pultney- 
ville, Wayne county, N. Y., in 1851. 
He attended a district school and pre- 
pared for the law at University of Michi- 
gan Law School, practising first in his 
home town, and later in Kalamazoo, 
Mich., where he was elected city at- 
torney. Soon afterward he wrote, 
“Chancery, Pleading and Practice,” 
a text-book in common use today, and 
“‘Powers’ Practice,” a treatise on prac- 
tice before the Supreme Court of Michi- 
gan. In 1875, he accepted the position 
on the Utah bench, afterward prac- 
tising in Salt Lake City and taking a 
prominent part in party politics. He 
gained a national reputation as a crim- 
inal lawyer by virtue of his successful 
defense in Washington during 1908 of 
Mrs. Annie M. Bradley, who was tried 
for the murder of former United States 
Senator Arthur Brown of Utah, and 
because of his association with the 
attorneys in the defense of Clarence 
Darrow, charged with bribery in con- 


nection with his defense of the McNa- 
maras in Los Angeles. His arguments 
for the defendants in these cases are 
considered by western lawyers to be 
among the most masterful in the history 
of the American bar. 


Rappaport, Philip, lawyer, journalist, 
and a leader in German-American 
interests, died Dec. 7, aged 69. He 
was born in Bavaria, and came to this 
country as a young man, settling in 
Wheeling, West Va. He studied law, 
and practised with Robert P. Parker 
in Indianapolis, also editing a German 
paper, the Indiana Tribiine, for thirty 
years, and writing extensively both in 
English and German apart from his 
journalistic work. 


Savage, Edward, former president of 
the Minnesota Bar Association, and 
prominent in Minneapolis, died Dec. 
8, aged 73. He was born in Schenec- 
tady, N. Y., and went to Minneapolis 
in 1880. Later he formed a partnership 
with C. E. Purdy. Besides being a 
leader in his profession, Mr. Savage was 
also a church organist and composer. 


Spear, William T., former Associate 
Justice of the Ohio Supreme Court, 
died Dec. 7, in Columbus. He was 
seventy-nine years of age. Born at 
Warren, O., he worked on a farm to 
save money to pay his way through 
Harvard, where he was graduated in 
1859. He taught school for two years, 
and was admitted to the bar, practising 
in Warren until 1878. He became a 
Judge of the Court of Common Pleas 
in that year, and was elected a Justice 
of the Supreme Court of Ohio in 1885, 
being re-elected five times. He was 
Chief Justice from 1892 to 1898, and 
again in 1904 and in 1911. He retired 
when his term expired in December, 
1912. 
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Alabama Reentne 
also New Decatur 

E. W. GODBEY 

Post Office Block 
ie Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 





District of Columbia Washington 


JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London."’ Western Union Code. 


Tampa 








Florida 
JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia 


LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Conpemees, | Insurance, Commercial and 
Real Estate Law. 
2d Fan, Clark Building. 
Wright Willingham 


Savannah 





Rome 


T. W. Lipscomb 
Georgia 





G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois 





Chicago 
CHURCH & McMURDY 
Attorneys-at-Law 


William E. Church Robert McMurdy 





Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
G. B. Jennings L. H. Mattox 


Iowa 





England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States Tiaeery 204 Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


85 Exchange Street 
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SELECT LIST OF LAWYERS 








Maryland Baltimore | North Dakota Fargo 
CHARLES MORRIS HOWARD MELVIN A. HILDRETH 
Attorney-at-Law Lawyer 
700-705 Equitable Building Assistant U. S. District Attorney 
Massachusetts Fitchburg | Ohio Cincinnati 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 
Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 


Refers to 
Mechanics’ Nat'l Bank WN. B. Safe Deposit & Trust Co. 








AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 


General Practice in State and Federal Courts 


Ohio Cleveland 





SMITH, TAFT & ARTER 
10th Floor, Marshall Building 














Michigan Detroit | Ohio Toledo 
CLARK, LOCKWOOD, BRYANT ELMER E. DAVIS 
& KLEIN Lawyer 
1301-08 Ford Building 409-410 Gardner Building 
Michigan Grand Rapids | Pennsylvania Philadelphia 
CLAPPERTON, OWEN & HATTEN CARR, BEGGS & STEINMETZ 

Attorneys and Counsellors Counsellors-at-Law 

Michigan Trust Co. Bldg. 602 Bailey Bldg., 1218 Chestnut Street 
Minnesota Pennsylvania Scranton 


Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 


WARREN, KNAPP, O’MALLEY & HILL 
602-612 Connell Bldg. 


Charles P. O'Malley 
Walter L. Hill 


Everett Warren 
Henry A. Knapp 
Reese H. Harris 





Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 


Missouri 


Jackson 


J. Harvey Thompson 





Kansas City 
NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
____ Gloyd Building 
Nebraska Lincoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 


Real Estate, Corporation, Insurance, Probate and Irrigation 


408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 


New York Buffalo 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 











Pennsylvania Sunbury 
KNIGHT & TAGGART 


Harry S. Knight M. H. Taggart 
E. I. Culp 





Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 
Commercial Law 


Rhode Island Providence 
GARDNER, PIRCE & THORNLEY 

Rathbone Gardner Turks Peter G. Gerry 

James A. Pirce Head Hugh B. Baker 

William H. Thornley Building Henry W. Gardner 

William W. Moss 15th Floor William H. Camfield 

Charles R. Haslam H.M.Sherwood Thomas G. Bradshaw 











South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 





It will be mutually helpful if THe GREEN BaG is mentioned when writing to advertisers. 
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The Green Bag— Select List 





SELECT LIST OF LAWYERS 





South Carolina 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 
Horace L. Bomar Henry K. Osborne 


Spartanburg | West Virginia 


Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


Wisconsin Milwaukee 

BLOODGOOD, KEMPER & BLOODGOOD 

Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 








GREEN BAG, Vol. 25, 1913 


BOUND IN HALF MOROCCO, $4.50 
When complete unbound sets are sent in good con- 
dition, orders are filled at above price less 
subscription rate, i.e., $1.50 


VOLS. 21-24, 1909-12 
Uniform, at same price 


20 VOLS.: 1889-1908 
In Half Morocco ..... . - $80.00 
In Green Cloth > et a rer She 
Unbound oP — 50.00 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 
Dignified Publicity 


THE “‘A. L. N.”? LAW LIST 
24th Year of Continuous Publication 





In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co.,W.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. Weare constantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | EGAL NEws 





737 Free Press Bldg., Detroit, Mich. 


$550 


This Port- 
folio, size 17 
x ll, made 
of best grade 
Sole Leather 
(Black, Rus- 
set, Brown 
and Black 
Grained), 
Silk Stitched 
has 3 pock- 
ets, lock and 
key. 


For LAWYER, STUDENT, TEACHER, 
ACCOUNTANT and CLERK 
THE L. L. B. PORTFOLIO KEEPS YOUR PAPERS 
——— SYSTEMATICALL ¥ ———— 

It is the most convenient, attractive, durable and 
lightest—has greater carrying capacity than any other 
portfolio on the market. 

Made in 60 different styles. Single sections at $3.00 and 
up. Double sections at $6.75 and up. Express prepaid to 
any point in the United States. 

If for any reason you should feel dissatisfied with your 
purchase, return it at our expense and we will cheerfully 
refund you your money. 

Send for Catalogue No. 53 


Lawyers Leather Brief Case Mfg. Co. 


5 Cedar Street - - NEW YORK CITY 








EEE = 
DISTRICT OF COLUMBIA Washington 


PATENT 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 











Patent Lawyer Washington, D.C. | 
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